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.ABSTRACT OF THESIS 
Undoubtedly, one of the most contentious areas of law 
m England, Canada and the United States i s , and has been f o r 
almost two hundred years, the rule of law r e l a t i n g to the 
ad m i s s i b i l i t y of e x t r a - j u d i c i a l confessions and statements. 
I t is generally accepted that confessions and incriminating 
statements must be voluntary i n order to be admissible i n 
evidenceo However, debate arises as to the meaning, scope 
and effectiveness of voluntariness as the test of a d m i s s i b i l i t y . 
The purpose of t h i s thesis i s to compare, by analysing 
separately and i n depth the rules r e l a t i n g to the a d m i s s i b i l i t y 
of incriminating statements and confessions i n England, Canada 
and the United States as expressed by the United States Supreme 
Court, I t i s intended to is o l a t e the i n t e r n a l factors of the 
respective rules, and by so doing, to indicate t h e i r problem 
areas, s i m i l a r i t i e s and differences, as well as to demonstrate 
the j u d i c i a l a t t i t u d e i n each country as regards the r i g h t s 
of an accused person i n police custody, i n r e l a t i o n to police 
investigative practices. 
I t i s also intended to explore h i s t o r i c a l sources 
regarding criminal confessions, and to follow the h i s t o r i c a l 
sequence of events leading to the modern voluntary r u l e , 
thus exposing the role played by the confession of an accused 
m the administration of criminal j u s t i c e throughout his t o r y , 
as well as revealing the h i s t o r i c a l basis of the rule i t s e l f . 
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A. ENGLAND 
- 1 -
G ' A I J 1 JR I 
- i i s t o m c a l - f e r " e c t i v e The B a s i s o f t h e Rule 
Any r u l e r e s e m b l i n g une .oi'^rn c c c c y c o f 
c o n f e s s i o n s i n c r u f i i ' . a l e v idence vas unknovn i r _ t h e 
r u d i n e n b a r y l e ^ j orocedures o f rho e a r l y F a x o n s / Laus, 
such as baey ^ r e , ere e i t h e r l o c i l a u s , or dooiis as 
t h e y T ere c a l l e d , or l c T r s i s s u e d m ^ r i b r e n o r d i n nee oy 
t a e h i n ^ . £ " '"'lie l o c a l l a u s were d e c l a r e d "by the l e a d e r 
of a i.cou J o f t o u n s m c s , "ulie "hundred", pnd uere o n l y 
-XXQLC a r e , o u o v ^ i , m d i c ^ i ' ^ s o f a- r u l e c o n c e r t i n o , 
CJ ifc3°ior_b p r e v i o i , o t o t h i s o e r i o d . I n 'loncj ^a^ T, 
the co.iCessi' < o f r n accused J S acce c a t ] e a s 
i v r t o d o f o r o o f . I f bhe accused c o n f e s s e d v o l e n o - m l y 
11 bnc j x ' i s s n c e o f bhe m j i r e d i - ^ r b y , o r i f the 
c'i f e s s i o n i as co-it„r abed p u b l i c l y c* ~ h i f f e r e a b bines 
"i • . I ^ absence, "che cu i f e s s r c " 1 n^s , _ i r e c e i v e d DS 
n l e n . r ' j r o o f . ^ee, I T . b v e r h a r d C o u n c i l x i x 8, 
J : C : J _ I -3, c:c:ix: ] J , c. xn v 1-2,5, a «nd c 1 -ixxv 1 , 3 ^ 1 ? 
1-c^c ir d Le x r o b . , v o l . 1 , a t p. 3^ , , 
ITeeui en's Com •. 3. r5, c. d l , i £h. 4,5, s c l ced by 
u x. f a y l o r , i ' i h o o t i s e r n bb.3 ^ a ^ o f h v i d c n c e ^ 18 C) , 
JT: 583* C a r e f i 3 o.M^ideLOCinn uas -ivr-a as GO 
i h e s V dip c r r f e ^ s L o i ^e u t o e i e d under alio 
j - ' i f l n e i c c c f " i r i e , > reo ^ , o r ad iess. ^ee, 
I n u. i r a t . l i b . 5, c.^. - c c o i d t o 
- r o t . i - a i c J and, t h e jsizon l a / rpr. aneci n ^ i a f 1 u e a c e d 
by -vo1 rnj r o c u r m e s . i'he Op i s ~ c i t u L I O L a 3 " " l ^ t o r y o f 
up r;i_ pd (3£o!l), n b r>. 5. h o b ^ i i _ n s been found by 
oiie r i t - r uo i n d i c a t e other> i s e , 
- e - n] J x'i Carone "co one u o r d ' c ^ n f essron' 1 1 t n e l a u s 
O L t i e e c l y Ooxoa hm^s has heen i n bhe ' c l a r i o u s 
c' i G c x b e - O x e• ["• , i i i the l?i<s o f OanuGe, 1 1 1 3 uhu.s 
O PO. "iliiCd 
'3ub _ea L S v e r r z;e ^ l o u s l y burn f r o i r s m s , and l o b 
us a l l j ^ a c ^ l ^ 7 c o Q f e c s c u r r i s d e e d s t o our cr n f csso cs, 
aad 1 Goue"snar cease T f r o n e v - l J 3ud z e a l o u s l y ui?ke 
ameads • 1 1 
a p p l i c a b l e t o t h a t huncired, t h e i r s o l e purpose "being, 
th e b e t t e r management o f l o c a l a f f a i r s . 'fhe w r i t t e n 
l a w o r the k i n g ' s l a w , w i n d formed o n l y a s m a l l 
~oart o f t h e t o t a l l ^ w, v,as p r i m a r i l y concerned j i t h 
t h e k e e p i n g o f the peace. I f v i o l e n c e were c o m m i t t e d 
m anc oner man's uouse, t h e n he who commuted che 
v i o l e n c e must atone t o t h e head o f t h a t house, and 
atonement m t h i s r e g a r d was monetary compensation. 
R e p r i s a l by t h e i n j u r e d p a r t y was d i s c o u r a g e d , and 
i f t h e o f f e n d e r r e f u s e d t o pay t h e amount, o r beoause 
See, A.D. R o b e r t s o n , Ihe Laws o f t h e K i ngs o f 
E n g l a n d From Edmund t o h e n r y I ( 1 9 2 5 ) i a t p. 169, 
and a l s o a t pp. 7» 91 5 99• 
3 Compensation T* as a f i x e d amount by lav/. The 
monetary v a l u e p l a c e d on a nan's l i f e , i . e . 
h i s wer, w h i c h v a r i e d m a descending s c a l e 
a c c o r d i n g to h i s r a n k , was a l s o t h e measure o f 
f i n e s p a y a b l e by him f o r h i s own o f f e n c e s . See, 
W i l l i a m Gtubbs, S e l e c t C h a r t e r s (1921, 9th ed.) 
a t p. 72. J.Y. Wmdeyer, L e c t u r e s on L e g a l 
h i s t o r y (1938), a t p. 16, e t seq. V i l l i a m S t u b b s , 
'fhe C o n s t i t u t i o n a l H i s t o r y o f E ngland (1830) , 
v o l . 1, a t p. 209. e t seq, i v i a i t l a n d , 00. c i t . , 
f n . 1, a t p. 4-. 
LV K a i t l a n d , i b i d , A f u r t h e r purpose o f t h e k i n g ' s law 
was t o o r g a n i z e the l o c a l i n h a b i t a n t s t o t a k e up, 
and r i v e t n e hue and c r y . I n e f f e c t , t h i s meant 
p u r s u i n g an o f f e n o e r f r o m t o w n s h i p t o t o w n s h i p 
u n t i l h i s a p p r e h e n s i o n . See, Bacon, Abridgement 
o f t h e Law (1832, 7th e d . ) , v o l . IV, a t p. 236. 
x4.nyone Vvho n e g l e c t e d tJ i s a l l i m p o r t a n t p o l i c e 
d u t y d i d so u nder t h r e a t o f f i n e . See, W i l l i a m 
S t u b b s , S e l e c t Cnarters„ op. c i t . , a t p. 81. 
o f t h e s e r i o u s n e s s o f t h e "breach o f t h e peace the f i n e 
5 
was n o t adequate, t h e l o c a l c o u r t s , r a t n e r t h a n t h e 
i n j u r e d p a r t y , demanded s a t i s f a c t i o n . 
A t t h e t r i a l o f bne o f f e n d e r , any Q u e s t i o n o f 
f a c t t h a b d i d a r i s e was s i m p l y d e t e r m i n e d by p u t t i n g bhe 
6 
accused o f f e n d e r t o t h e o r d e a l , an appeal t o t h e 
s u p e r n a t u r a l which was c o n s i d e r e d an e f f e c t i v e measure o f 
j u s t i c e . fhe accused, however, c o u l d denand t h a t he be 
a l l o w e d t o b r i n g i n t o c o u r t e l e v e n men o f t h e hundred who 
would swear w i t h h i m s e l f thac h i s account o f t h e case were 
7 
brae.' 
w i t h i n t h i s framework o f n e i g h b o u r h o o d j u s b i c e , 
bhe c o n f e s s i o n o r t h e acknowledgement o f a l a w - b r e a k e r 
t h a t he c o m m i t t e d a b r e a c h o f bhe k i n g ' s law was o f 
l i t u l e i m p o r t . D e t e c t i o n o f c r i m e , and a p p r e h e n s i o n o f 
5 5he c o u r b s , i . e . bhe hundred moot and s h i r e moob, h e l d 
o n l y l o c a l j u r i s d i c t i o n . See, ' / l l l i a n S t u b b s , The 
C o n s t i L u t i o n a l H i s t o r y o f E n g l a n d , s u p r a f n . l , a t 
p.118, e b seq., H a i t l a n d , op. c i t . f n . l . 
6 'fne u s u a l o r d e a l s were by wa"uer and by hob i r o n . I n 
bhe o r d e a l by hob i r o n , once t n e accused s o l e m n l y 
swore h i s i n n o c e n c e , t h e h o t i r o n was a p p l i e d . I f "Che 
s c a r s h e a l e d a"c t h e end o f t h r e e days, t h e accused was 
i n n o c e n t . See, g e n e r a l l y , L 0. F i k e , A H i s t o r y o f 
Crime m E n g l a n d (1873), a t pp. 53, 54-. 
7 T h i s method o f b r i a l was r e f e r r e d t o as compur a t i o n . 
Ap-oarent;ly, t h e wibnesses c a l l e d by an accused were 
r e a l l y c h a r a c t e r w i t n e s s e s . However, i t i s p r o b a o l e 
t h a t i f t h e r e were a c t u a l e y e - w i t n e s s e s , bhese -oersons 
w o u l d be .Deluded m t h e e l e v e n c a l l e d , oee, l i k e , 
op. c i t . , i b i d , a t p.55» 
c r i m i n a l s were, f o r t h e most p a r t , l e f t j n p r i v a t e hands. 
S u s p i c i o n , a l o n e , was enough t o r a i s e t h e hue and c r y , 
and t h e e n s u i n g a r r e s t and d e t e n t i o n o f t h e s u s p e c t e d had 
t h e same r e s u l t i n t r i a l "by o r d e a l , wheirner tne s u s p e c t e d 
c r i m i n a l c o n f e s s e d t h e misdeed, o r whetner he was 
e n t i r e l y i n n o c e n t . Once on t r i a l , i t w?s t h e n a q u e s t i o n 
o f h i s "common fame", i . e . h i s r e p u t a t i o n w i t l i m "che 
h u n d r e d , o r whether he was a b l e t o endure t h e o r d e a l . The 
Saxon lav/ d i d n o t a l l o w f o r i n q u i r y as vo w h e t h e r the ac t 
commuted was a v o l u n t a r y a c t on t h e p a r t o f the accused, 
and s i m i l a r l y , t h e r e was no c o n s i d e r a t i o n g i v e n t o mens 
r e a . Breaches o f t h e k i n g ' s law d i d n o t have a m e n t a l 
element as an i n g r e d i e n t , and t h e i n t e n s i o n s o f an accused 
were t h u s o f l i b t l e o r no consequence. 
A f b e r bhe Norman c o n q u e s t , t h e l o c a l c o u r t s were 
l e f t s t a n d i n g , b u t t h e k i n g gove 1:0 h i s C o u n c i l , o r 
C u r i a , o r i g i n a l and c r i m i n a l j u r i s d i c t i o n o v e r a l l n a t t e r s . 
To l o n g e r d i d a s u i t o r have t o depend on che p r e j u d i c e s 
o f t h e ne i g h b o u r h o o d m bhe l o c a l c o u r t s , and more o f t e n 
t h a n n o t , a v o i d e d t h i s l o c a l i n f l u e n c e by g o i n g d . i r e c b l y 
t o t h e C o u n c i l . 'The o r d e a l and c o m p u r g a t i o n s t i l l 
9 
e x i s t e d as modes o f t r i a l , b u t p e r s o n a l compensatory 
asT^ects o f crime d i s a p p e a r e d . Any a c t o f v i o l e n c e 
S Supra, f n . 6 . See, f o r e.g., F l e a s o f t h e Crown 
(1200-1225) ( S e l d e n Soc.) v o l . 1 , pp. 3,4,5,10,13,43. 
9 I n t h i s p e r i o d , combat was i n s t i t u t e d as a n o t h e r mode 
o f t r i a l ! See, F i k e , C p . C i t . f n . 6 , a t p. 124. 
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c o m m i t t e d w i t h i n t h e kingdom was now c o n s i d e r e d an 
o f f e n c e a g a i n s t t h e Crown, and anyone b e i n g c o n v i c t e d 
t h e r e o f t ras l i a b l e t o be p u t t o d e a t h , o u t l a w e d , o r 
f i n e d , depending on t h e g r a v i t y o f the o f f e n c e * 
H u t i l a t i o n i t s e l f was c o n s i d e r e d a w o r t h y e x p e d i e n t i n 
t r i v i a l o f f e n c e s o^ "^  
By t h e l a t t e r h a l f o f t h e t w e l f t h c e n o u r y , a l l 
l e g a l a d n i r i s t r a b i o n became c e n t r a l i z e d , i t b e i n g p l a c e d 
on a c o n s t i t u t i o n a l f o u n d a t i o n . By t h e A s s i z e o f 
11 
C l a r e n d o n 3n 1166, r e i s s u e d w i t h amendments a t 
Northampton m 1176, t h e r u l e o f law had been i n i t i a t e d * 
A system o f i t i n e r a n t j u d g e s uas e s t a b l i s h e d , i . e , 
J u s t i c e s m -^yre, and ^rere a u t h o r i z e d t o i n q u i r e 
"... t h r o u g h bhe s e v e r a l c o u n t i e s and 
t h r o u g n t h e s e v e r a l hundreds, by t w e l v e 
o f t h e most l e g a l men o f the hundred and 
by f o u r o f t h e most l e g a l men o f each v i l l , 
upon t h e i r o a t h t h a t t h e y T w i l l t e l l t h e 
t r u t h , w h e t h e r t h e r e i s i n t h e i r h undred o r 
m t h e i r v i l ] , any man who has been accused 
or p u b l i c l y s u s p e c t e d o f h i m s e l f b e i n g a 
r o b b e r , o r m u r d e r e r , o r t h i e f , o r o f b e i n g a 
r e c e i v e r o f r o b b e r s , o r m u r d e r e r s , o r t h i e v e s . . . " 
'The o r d e a l s , as methods o f t r i a l , t h u s began to y i e l d 
bo t h e o a t h o f t h i s body o f w i t n e s s e s . The purpose o f 
the i n q u e s t , however, was nob to s o l e l y de cermme g u i l t 
10 to t h e r i s e o f t h e exemption o f b e n e f i t of c l e r g y , 
see ±jike, Qp. C i t . , a t p. 105* 
11 3ee, Adams S Stephens, S e l e c t Documents o f "English 
C o n s t i t u t i o n a l H i s t o r y (1920), a t p. 14. 
12 s u p r a , f n . l l , pp. 14, 15« 
- 6 -
o r i n n o c e n c e , A f i n d i n g t h a t a p e r s o n was accused o r 
p u b l n c l y s u s p e c t e d was enough t o r a e x i t a r r e s t , H o r e o v c r , 
t h e c o n f e s s i o n o f an o f f e n d e r was no T T g e n e r a l l y a c c e p t e d 
t o oe f i n a l answer, d e p r i v i n g t h e c o n f e s s o r o f any defense 
by l a w . As the A s s i z e s t a t e d 
"And i f any one s h a l l have acknowledged r o b b e r y 
o r murder o r t h e f t o r t h e r e c e p t i o n o f them m 
the presence o f l e g a l men o r o f che hundreds, 
and a f t e r w a r d s s h a l l w i s h t o deny i t , he s h o u l d 
n o t have law."13 
i^ltnougxj. d e t e c t i o n ana a r r e s t s t i l l depended on t h e hue 
and c r y , t h o s e h a v i n g c u s t o d y o f t n e o f f e n d e r were now 
encouraged by law t o o b t a i n h i s c o n f e s s i o n . 
By t h e e a r l y t w e l v e h u n d r e d s , l a v was b e i n g 
p u r v e y e d t h r o u g h o u t the c o u n t r y by the j u s t i c e s m L y r e , 
15 
who were f r e e t o d e c l a r e t h e i r own r e m e d i e s , y P l e a s 
b e f o r e t h e s e K i n g ' s j u s t i c e s were now P l e a s o f t h e Crown, 
and the g r a v e s t o f these was f e l o n y . ^hey were no l o n g e r 
the r e s u l t o f an a c c u s a t i o n by an a g g r i e v e d p e r s o n * 
R a t h e r , the;y c o a l d now be i n i t i a t e d by i n d i c t m e n t 
13 s u p r a , f n . 11, p. 16 
14 By t h e I n q u e s t o f o h e r i f f s , 1170, t h e s h e r i f f x;as 
to be g i v e n c u s t o d y o f t h i e v e s . i h i f l , p.22 
15 I t i s p r o b a b l e t h a t d u r i n g t h i s p e r i o d , E n g l i s h 
law may have been i n f l u e n c e d by Roman law. I f 
t h e j u s t i c e s d i d n o t have a p r e c e d e n t o f t h e i r own, 
t h e y were a b l e t o draw on t h e body o f Roman law f o r 
h e l p m r e a c h i n g t h e i r d e c i s i o n s . As f a r as 
c o n f e s s i o n s are concerned, t h e r e i s no h i s t o r i c a l 
e v i d e n c e o f i n f l u e n c e . 
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p r o c e d u r e , and a l l men came bo be p r o t e c t e d f r o m 
16 
a r b i c r a r y a r r e s t and i m p r i s o n m e n t . B ut c r i m i n a l 
i n v e s t i g a t i o n was s t i l l p a m l y a p r i v a t e n a t t e r , and 
vhet L i t t l e t h e r e i/as began and ended on bhe o b t a i n i n g 
o f t h e c o n f e s s i o n o f g u i l t f r o m t h e nouth. o f t h e f e l o n . 
I f t h e accuseu c o n f e s s e d , ne c o u l d expecb l i _ t t l e mercy, 
and t h e u s u a l r e s u l t was f o r him t o be summarily hanged. ( 
Acceptance b y t h e c o u r t s o f bhe f e l o n ' s c o n f e s s i o n was 
u n c o n d i t i o n a l - -^hefe 1 as no r e q u i r e m e n t bh:c l b be 
g i v e n v o l u n : a r j l y , o r t h a i ; l b be made m c o u r t , uny 
c o n f e s s i o n • ade a t t h e t i m e o f a r r e s t , o r o t h e r w i s e , 
v o n I d be r e c e i v e d , as l c i g ~s i t c o u l d be proved t n a t 
i t j a s i n f a c b made. 
16 Ha;na C h a r t a , 1225 c.29, v ^ i c n s t a t e d 
" F u l l us l i b e r homo c a p i a t i ^ r , v e l l m p n s o n e t u r , 
a u t d i s s a i s i a t u r , g u t u t l a p . e t u r , a u t e x u l e t u r , 
a u t a l i o u o modo d e s c r u a b u r , noc super eum l b i m u s , 
nec super eum miutemus, n i s i n e r l e g a l e i n d i c i u m ^ a n u r i 
saorum v e l p e r legem t e r r a e . " A t f i r s t , l b a p p l i e d 
o n l y t o " l i b e r homo", i . e . f r e e men. bee g e n e r a l l y , 
w'mdeyer, Op. O1^* ^' c . v i a t p.54, I r o c e e d i n g s 
on Mie Habeas Corpus (162°) , 3 How. ^ t . I ' r . ] , a t 
p. 1 8 , eb seq. 
17 -For e.g., s u p r a , f n . S, ac pp. "7, 92. 
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As e a r l y as 1212, the f o l l o w i n g e n t r y appears 
"hynge o f S p o f f o r t h and Gamel FremantLe, 
s u s p e c t e d persons, are t o be banged, f o r "be 
s h e r i f f ' s s e r g e a n t s and t h e f r e e men and the 
f o u r n e i g h b o u r i n g t o w n s h i p s t e s t i f i e d t h a t 
t h e y c o n f e s s e d a r o b b e r y o f t h i r t y - t h r e e pence 
done t o one o f t h e s h e r i f f ' s men." 18 
L a t e r , m 1225, t h e k±ng's b a i l i f f o f t h e hundred 
t e s t i f i e s t h a t t h e accused f e ] o n c o n f e s s e d t o him when 
a r r e s t e d the morning a f t e r uhe c r i m e wos committed -
"And because the k i n g ' s b a i l i f f produces 
s u i t to prov e t n e c o n f e s s i o n made b e f o r e 
h i m . . . " 
1° 
- die accasea was sentenced t o De hanged. 
On the e s t a b l i s h m e n t o f t h e o f f i c e o f c o r o n e r , i t became 
an i m p o r t a n t f u n c t i o n o f t h a t o f f i c e t o hear and r e c o r d 
c o n f e s s i o n s . See, R.F. riunnisett, The I i e d i e v a l Coroner 
( 1 9 6 1 ) , a t p. 68, S e l e c t Coroners R o l l s (1265-1 '15) 
( S e l d e n Soc.) v o l . 9, a t p p . x i v , x x i v , 37? 38 5 -Eyre o f 
Kent 1515-4- ( S e l d e n Soc. , Y . E . s e r . ) v o l . v , a t pp. l m , 
e c seq.« Fleta-Volume I I ( S e l d e n Soc.) v o l . 72, c.25, 
a t p. 64, The I l i r r o r o f J u s c i c e s (Be] den Soc.) v o l . 7? 
c. x i n , a t p. 29. There i s e v i d e n c e , aowever, t h o t i t 
was n o t the e x c l u s i v e f u n c t i o n o f a c o r o n e r , oee, i n f r a , 
f n s . 18, 19 S e l e c t P l eas o f t h e Crown, s u p r a , f n . 8, a t 
op. 3^? 66, 118, Pleas b e f o r e t h e J u s t i c e s o f the K m p - ' s 
Bench m Henry T h i r d ' s Reign ( S e l d e n Goc.) a t p. 128. 
18 s u p r a , f n . 8, p i . I l l , a t p.66 
19 i b i d , p i . 184, ac p. 118, and see a] so p i . 4 9, ot 
pp. 23, 24. I t i s i m p o r t a n t t o noce t n a b t h e 
c o n f e s s i o n i n t h i s case was e x t r a - j u d i c i a l , i . e . 
o u t o f c o u r t . A l t h o u g h t h e accused defended, and 
d e n i e d the making o f i t , t h e c o u r t accepted i t , on 
p r o o f t h a o i t was m f a c t made. 
The l e g a l p h i l o s o p h y c f bhe bime was s o l e l y 
d i r e c t e d t o bhe e l i m i n a t i o n o f f e l o n y , w h i c h was now 
b e i n g commicued w n o l e s a l e . The c o n f e s s i o n , whether 
j u d i c i a l o r e x t r a — j u d i c i a l , TO a c o r o n e r o r o b h o r ^ i s e , 
was c o n s i d e r e d t h e means t o t u i s end. I c i s n o t , t h e r e f o r e , 
s u r p r i s i n g TO f i n d T h a t whecner a c o n f e s s i o n was v o l u n t a r y 
o r e x t o r t e d d i d nob m e r i t j u d i c i a l c o n s i d e r a t i o n . 'Tne 
condemnation o f an accused by an accused was enco 1 r a g e d , 
and t h e end j u s t i f i e d bhe means i n o b b a m m f l b , bo The 
exTent t h a t t o r b u r e b e^an t o m a n i f e s t i t s e l f as an 
m v e ~ t i g a t o r y p r o c e d u r e . As t h e "or3amble TO a l a b e r 
20 
r e m e d i a l s b a t u t e s b a t e d 
20 o r d i n a n c e s o f 1311? 5 -Sdv7.il, c . j ^ , 1 S t a t s . He aim 
3 6 5 » -s t o t n e roae o f T o r t u r e , J ? l e t a s b a t e s , 
s u r j r a , f n . 17, c . 2 6 , a t p. 6 6 
"... .nay be t h a t a man has beex i hung by h i s 
f e e t , o r n i s n a i l s have been t o r n o f f o r 
he has been loaded \ ith i r o n s , o r s u c h - ] i k e 
bor bures. " 
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"For as i ucL as many p n s o n e i s do "become 
Approvers f o r the saving of t h e i r l i v e s , and 
by means of diverse oppressions and paiins ^ h i c ! i 
S h e n f f s and Gaolers i n v ose cuscody "chey are, 
otud set the 7' on t o approve the most s i c k persons 
of uh<3 c c u n t r y , and t'nose of ^ood frme, whom 
bxiey caused GO he c t t jched, and -cc put i n t o v i l e 
end bard imprisonment, and uake grievous ransom 
of c_-em. ... "21 
I f a suspected f e l o n manned tc endure the severe 
hardship of imprisonment v l i e a w a i t i n g - c n a l , ms 
picdicameno d i d ncc end cn h i s appearance before the k i r k ' s 
j u - t i c c s . 1G was incumbent upon Tim GO ^ l e a d e i t n e r y i i l b y 
ox nui ^uiLb^~. I f he l e f l ^ i n e d u t e , ne u cs lmmediacely 
22 
r e t u r n e d bo p r i s o n u n t i l ne c o s e bo speak, "~ I n la"uer 
years, by -oeme f o r t e t dure, t h i s "choice" was e l i L i ' C t e d , 
and f o r c e T r-s a -p l i e d u n b i l the accused d i d s p e a k . I f be 
21 Since i any v e r e a r r e s t e d on s u s p i c i o n , and endured 
^ pe r i o d of imprisonment b e f c r e b r i a l , i t i s 
d i f f i c u l t not; uo crnc^ude [fm b borbure was employed 
cn thou, f i r s t t o confess thenselves regardless of 
t h e i r £ni3G or innocence, and t o bhen t u r n approver 
to s a t _ s f y the monetary w^im of the s h e r i f f or gaoler* 
See, Helen H. Cam, Sbudies nn the Hundred R o l l s 
oome Aspects of I h i r t e e n b h Century AdrimsCTaoion 
(1921 ) , 5 Ox. Stud. 0 0 c . h f e g . h i s t . , at L . 24, 
et sea, oee a l s o , ( 1 2 9 3 ) , Y.B. 21 C 22 Ddw'. I I I S * , 
f o r an example where f o r c e was a p p l i e d ^i"chout cause, 
-he g r e a t e s t complaint of t h i s p e r i o d was a r b i t r a r y 
treatment by l o c a l o f f i c i a l s as j e l l cS bne Crown. 
j2xtor"ciL n b;v o f f i c i a l s was rampant, and by the S t a t u t e 
of ^ e stmnsLer ( F i r s t ) (1275) <>$ i»dw. I , some attempt was 
-ade tc e l i m i n a t e i t . Q e e , c.c. I X ( _ ) , X I I I , XXXI, 
XXXII. XXXV, i i l s o , (1526 - 7 ) , 1 E3.w. I l l , c . 5, 5, 7, 
( 1 5 ^ 0 ) , 14 Edw. I l l , o L . l , c. 9, s. 10, (1362), 36 
-Edw. I , c. i l l , s. 2 . 
22 i b i d , c. X I I 
25 Dee, f o r example, (1302) Y.B. 30 Go 31 £dw. I , a t p . 
^95, 502. 
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pleaded not g u i l t y , t h ere was l i t t l e chance f o r him t o 
rebut the evidence against him. I f he d i d plead g u i l t y , 
and confess cne contents of the chaige against him, he 
could only look forward t o immediate execution, or t o 
24 
being f o r c e d t o abjure -che realm. 
The diwn of the f o u r t e e n t h century ushered m the 
emergence of a oody of Gammon Law, and i / i t h i t came a s h i f t 
m emphasis as tc what c o n s t i t u t e d f e l o n y , 'fhe s t r i c t 
26 
l i a b i l i t y of the oaxon uenod, which had begun bo y i e l d m 
24 6ee, Select Coroners R o l l s , supra, f n . 17, at pp. x x i v , 
38, 'fhe only ca=>e found by the w r i t e r , i'here a 
confession was not acted upon, in 1214, there the 
e n t r y s t a t e s 
"I'he K I ig i s t o be consulted a.out an insane man 
who i s m p r i s o n because i n h i s madness he confesses 
hi m s e l f a t h i e f , w h i l e r e a l l y he i s not g u i l t y . " 
&ee, Pleas of the Cr^wn, Op. G i t , f n . 8, p i . 113? at pp. 
66, 67• ^ t i s t o be noted t h a t even i n t n i s case, 
although the confessor x/as known t o be innocent, he 
was s t i l l c r n f m e d t o p r i s o n because of n i s confession. 
As t o a b j u r a t i o n of the realm g e n e r a l l y , see V i l l i am 
R a s t e l l , E n t r i e s ( 1 3 9 6 ) , J?olio 1 , t 2 . Ilote t h a t 
confession ^as a c o n d i t i o n precedent, and t h a t the 
confession should be v o l u n t a r y , i . e . "... f a t e b a t u r 
v o l u n b a r i e cognovit " 
25 h a i t l a n d , Op. G i t , f n . 1 , at p. 19. 
26 Supra, o. 3« 
the l a t t e r n a i f r f bhe t h i r t e e n t n c e n t ury, had now f i n a l l y 
y i e l d e d . \ here as p r e v i o u s l y t h e r e v/as l i t t l e c o n s i d e r a t i o n 
Given as t o vhebiier bhe f o r t y ' s accicn 1 JS volui'uary or 
wb.ebn.er he intended bo do the act* i t now became necessary 
t h o t i n order f o r l e g a l consequences t o a r,each, the act 
28 
must l o t be the produce of duress or compulse on, For some 
vears, i t was recognised t h a t malice was bhe sole cause of 
29 
many appeals J m the c o u r t s , and by 1 3 3 8 , the question 
arose whether an averment tou c h i n g motives m a c i v i l a c t i o n 
need be answered on the analogy of malice m a c r i m i n a l 
3 0 
case. 
As e a r l y as 1 3 0 2 , confessions are seen t o be the 
r e s u l t of duress, and i f o b jected t o at t r i a l , i t appears 
2 7 For e.g., (1267), 5 2 Hen. I l l c . 2 5 , the S t a t u t e of 
Karlborough, i t i s s t a t e d 
"Murther from henceforce s h a l l not be judged 
before our j u s t i c e s , where i t i s found 
I l i s f o r t u n e o nly: But i t s h a l l take place m 
such as are s l a i n by Felony, and not otherwise." 
And see, S t a t u t e of Westminster (Second) 1285), 
1 3 Edw.l, s t . l , c. x x x i v ; 
28 See, (1340), Y.B. 14 Edw. I l l a t pp. 1 1 2 , f n . l , 
5 5 6 , 5 5 7 , Y.Jt*. 1 1 Ric. I I 1387-1388, (The Ames 
Foundation), at pp. 9 , 12, 1 6 9 . 
See a l s o , Y . j * . 13 Ric. I I 1 3 8 9 - 1 3 9 0 (The Ames 
Foundatioi)> at p. 60. 
2 9 S t a t u t e of Westminster, supra f n . 2 7 , preamble; 
See, a l s o , i n f r a , f n . 3 1 
30 ( 1 3 3 8 - 9 ) 12 L 13 Edw. I l l 80; See a l s o , p.82, 
By 14-03, the mental element, i . e . mens re a was r e f e r r e d 
t o m s t a t u t e as "malice prepensed"?"" See (1402-4) 
5 Hen IV, C.V. by the 17th c e n t u r y , i t c ould be s t a t e d 
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t h a t i n q u i r y was h e l d i n t o the a l l e g e d e x t o r t i o n . 
S i m i l a r l y , m the case where f e l o n y was committed "by a w i f e 
under co e r c i o n by her husband, and the same was complained 
of by her at her t r i a l , the j u s t i c e s enquired mt;o ner 
52 
a l l e g a t i o n . As the e n t r y s t a t e s . 
"Un feme f u i t a r r a m e de c q e l aver f e l o n 
emble I J S de pam, q d i s q l l e f : s t per 
com 'andemt mes p r i s t e r o n t l'enquest, per 
q f u i t t r o v e que el' l e f i s t per c o h e r t i o n 
de son baron maugre l e soe, per que el* a l a 
q u i t e , & d i t f u i t q ( ? ) command de baron son 
auter c o h e r t i o n , ne f e r r a nus manner de 
f e l o n e , &, C." 
I n both cases, however, i t i s t o be noted t h a t 
the accused _aad f i r s t t o o b j e c t , and even then i t was a 
matter of j u d i c i a l d i s c r e t i o n whether i n q u i r y was made i n t o 
the circumstances of the a l l e g e d c o e r c i o n . Ax; t m s t i m e , 
t h e r e was s t i l l no r u l e of lav; r e q u i r i n g confessions t o be 
v o l u n t a r y , but i f an accused f e l o n d i d v o l u n t a r i l y confess, 
35 
he was allowed t o abjure the r e a l m , ' y 
3 1 ( 1 3 0 2 ) Y.J3. 30 P* 3 1 Edw I . , Appendix I I , at p. 5 4 3 . 
The e n t r y s t a t e s m p a r t : "Qui quidem Ricardus m 
c u r i a comparens cognovit confessionem suan, sed d i x i t 
quod earn f e c i t r i g o r e e t d i r r i c i o n e quam s u s t m u i t m 
pr i s o n a , u t s i c r e l e v a r i posset ab augustia." I t i s t o 
be noted t h a t the confession was s a i d t o have been made 
to escape the a t r o c i t i e s p r a c t i s e d m p r i s o n . 
See, supra, f n . 2 1 , a l s o , S t a t u t e of Westminster, supra 
f n . 2 1 , C. X I I I . See, i n f r a , f n . 3 2 . 
3 2 Y.B. ( 1 3 5 4 ) Sdw. I l l , Pt. 3 , ( L i b . Ass.) p i . 40, at 
p. 137> sometimes b r i e f l y c i t e d as 2 7 Ass, 40, 
3 3 See, supra, f n . 24. 
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•Durj-LU t n i s p e r i o d , chexe was no i r ^ a n i s e d p o l i c e 
f o r c e , nd -che 1 lgbv/ays T ere stD 11 laden ^ Lt'^ r o b o - r s , v i b h 
t a _ e f t , .'urder nd cape being coupon, occurrences. Ly 
C13-7) 1 -^dv. i l l , ^ uat. 2, c. 36, good and l a w f u l men aeae 
a-sia^ncd as :eeoers of tl i e i : - i f s peace, and r_i le years 
i 54 l a cer 
"... bee i s e of b^e 0 r e a t ^ l s c b i e T s d i e t have 
happened i n che ^ e a l u , bliaough 'I'hieves, Melons 
and ob^e/ C ^ L I persons ... bnere s h a l l oe e^si^ned 
i n ever;; COI IQ'CJ ^ood nen and brue, and isavmg 
a u t h o r i t y t o i n q u i r e , icar, and determine it 
• • • 
t i e cruses chereof, as T e l ] as ^o^er b^ a r r e s t and ±an?rison 
bne f e l o n s , or s e l e c t e d f e l c n s . Tne nosers of bhese 
35 
j u s t i c e s of bhe peace \ ere s r a b n u o r i l y expanded, and an 
accused f e l o n , rauher chan c ^ c e r a r u p r o t e c t j m fror. bhe 
l a a , found ^aaicelf b c i n ^ arresbed, irnonsr ned, and 
i o lerro^aaced oy tne person who was also bo prosecute, 
jud^e, and inevibo 3y n r s a l y punish him. 
-he J i s c i b u t J o n creabed w?s a move away from 
l . h e r i u e d f e u d a l j u r i s d i c t i o n s . -he j u s t i c e s of bhe peace 
T rere loca' x e o r l e , buc aepreientpx;iv^s L£ z e h ag,^° 
3^ ( 1 3;6), l h Eda. H I , sbat. 2, c . 3 . 
13 ( 1 3 " ' , ; 1C Sdv. I l l , s-cet. 2, c . 3 , (1360), 3y! Eda. I l l , 
c.l£ , ( l 4 1 4 ) , 2 Hen. V., s t e t . 1, c.4, 2 lien. /. s-uat. 
2, c.5, (1423), 2 Jen. V I , c. 18, (1441-2), 2^ Hen. 
V I . , c.3, (1444-5), 23 ilen. V I , c.4. 
36 See, ( 1 3 Z l Z 0 , 3 b i d , i nere they are r e f e r r e d bo as 
"keepers o i the feace by the l a i i g ' c Coimissi' L . " Since 
bhe iTn^ claimed zae sole n j r u t o exaci; bjie oatn, 
l b \,as by t h i s agency "hat the j u s t i c e s of t;ne peace h?< 
power t o do the soLie, although i n some c j s e s , i t was 
s p e l l e d out i n the s t a t u t e , as >n (1414) 2 den. V, 
sbat. 1, c.4. 
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and although i t seemed t o be against the t r e n d of r o y a l 
c e n t r a l i z a t i o n i t was m e f f e c t a shrewd _ u t i l i s a t i o n of 
l o c a l g e n t r y w i t h l o c a l connections by the k i n g f o r h i s 
own purposes. I n e f f e c t , the king's agents were everywhere, 
and these agents were the j u s t i c e s of the peace. rThey 
were not a u t h o r i s e d t o use t o r t u r e w i t h m the common law 
or by t h e i r o r i g i n a t i n g s t a t u t e s , ' but armed as they were 
58 
by r o y a l p r e r o g a t i v e , t h e r e was l i t t l e they could not 
do t o a t t a i n t h e i r o b j e c t of confession and c o n v i c t i o n . 
The r i g h t s of theCrown took precedence over the r i g h t s 
of the i n d i v i d u a l , and although tne r u l e of law as then 
understood was not o b l i t e r a t e d , i t was r e l e g a t e d t o a 
secondary p o s i t i o n on c o n f l i c t w i t h r o y a l p r e r o g a t i v e . 
The j u s t i c e s of the peace had as t h e i r example 
the King's Council i t s e l f , which by v i r t u e of t h i s 
p r e r o g a t i v e , examined accused p a r t i e s as w e l l as witnesses, 
on oath w i t h the sole purpose t o e x t o r t a 
37 I n some cases, the oath was a u t h o r i z e d . See, supra fn.36 
38 The k i n g e a r l y claimed the r i g h t t o t o r t u r e . I n 
Pipe R o l l , 34- Hen. I I , North-10, the e n t r y s t a t e s , 
"Petrus F i l m s Ade r e d d i t quandam mulierem 
et earn t o r m e n t a v i t sine l i c e n t ^ a Regis" G'iy i t a l i c s ) 
See, ffelton's Case (1628) 3 How. St. Tr. 367, a t 
p. 371i where the question f o r the judges, r e g a r d i n g 
t o r t u r e by the rack was: 
"... the question t h e r e f o r e i s , whether by the law he 
might not be racked, and whether there were any law 
against i t , ( f o r s a i d the k i n g ) i f i t might be done 
by law, he would not use h i s p r e r o g a t i v e m t h i s 
Point.' 1 (Ny i t p l i c . q ) 
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c o n f e s s i o n . J J Confession was the only assurance o f 
condemnation, and i f t h e r e were s e v e r a l t o "be examined, 
they were examined s i n g l y m p r i v a t e , the testimony of one 
being played against t h a t of the o t h e r t o r e v e a l names of 
40 
accomplices as w e l l as t o r e s o l v e any discrepancy. 
By the close of the f i f t e e n t h c e n t u r y , the Court 
of S t a r Chamber had been e s t a b l i s h e d , i t s purpose being 
t o q u e l l the continuous r i s e of f e l o n y , as w e l l as the 
41 
p e r s i s t e n c e of e x t o r t i o n and b r i b e r y among o f f i c i a l s . 
A c t i n g as i t d i d on the s l i g h t e s t s u s p i c i o n , and armed as 
i t was w i t h the r a c k , press, thumb screw and other 
instruments of t o r t u r e t o a i d i t s i n t e r r o g a t i o n of 
42 
p r i s o n e r s , a person could f i n d h i m s e l f summoned, w i t h o u t 
warning or reasons given, before the Court t o be examined 39 See, g e n e r a l l y , (Selden S o c , vol.35) S e l e c t Cases 
Before the King's Council (1243-1482), I n t r o d u c t i o n , 
and a t pp. 7 0 , 7 2 . Ihe examination procedure appears 
e a r l y m the reagn of 3 d w . I I * See, Cal. C l . Ro^ls 
2 Edw. I I , 1 3 2 , 6 Edw. I I , 5 5 9 , and J.F. Baldwin, The 
King's Council m England During the Middle Ages ( 1 9 1 3 ) 
a t p. 296, et.seq. 
40 For e.g., Esturmy v. Courtenay ( 1 3 9 2 ) , Select Cases„ 
i b i d , p. 7 7 ? a t p. 7 9• W r i t t e n confessions were 
p r e f e r r e d , and obtained where p o s s i b l e . 
41 (1487), 3 Hen. V I I , c . l Fote preamble. 
42 According t o Professor M a i t l a n d , the f i r s t h i s t o r i c a l 
evidence of t o r t u r e was m 1468. Op. Cite f n . 1 , at 
p. 221. But see, supra, f n . 38. 
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upon oath t o answer the charge against him. I n a 
f e l o n y examination, t h e r e was no presumption of innocence 
m favour of an accused, and presumed g u i l t y as he was, 
the sole purpose of h i s i n t e r r o g a t i o n was t o o b t a i n h i s 
f u l l confession. 
Whether the accused at f i r s t confessed was of 
l i t t l e i m p o r t . I f he d i d n o t , the same was obtained by 
use of the rack. I f he d i d , he was s t i l l t o r t u r e d t o 
provide m a t e r i a l d e t a i l s t o s a t i s f y the charge, or names 
43 
of h i s accomplices. ^ Nor was there any advantage t o one 
summoned, not t o appear. I t s spies were everywhere, and 
orders were issued t o j u s t i c e s of the peace t o act as i t s 
agent, t o r t u r e u s u a l l y r e s u l t i n g whether i t was a u t h o r i s e d 
by the orders or n o t . 
43 See, T r i a l of Edmund Peacham (1613), 2 How St. Tr. 
869, where at p. 871, i t i s s t a t e d t h a t he "... was 
examined before t o r t u r e , m t o r t u r e , Detween t o r t u r e 
and a f t e r t o r t u r e . . . " 
44 As t o the co u r t g e n e r a l l y , see 7.S. Holdsworth, A 
H i s t o r y of E n g l i s h Law, v o l . 5, at p.184. A.T. C a r t e r , A H i s t o r y of E n g l i s h Legal I n s t i t u t i o n s ( l 9 1 0 ) , c.XIV, 
Se l e c t Cases m the Star Chamber C1477-1509) (Selden 
S o c , v o l . 1 6 ) , I n t r o d u c t i o n , and at pp«72; Se l e c t Case 
m the Star Chamber (1509-1544-) Selden 3 o c , v o l . 10 
I n t r o d u c t i o n , and Baldwin, Op. c i t . , f n . 3 9 » Although 
the measures employed by the Court of S t a r Chamber are 
repugnant t o any modern conception of law, undoubtedly 
the Court was a champion m i t s own era, m the cause 
of e l i m i n a t i n g the widespread lawlessness - rape, 
robbery, murder - which plagued the co u n t r y , by 
demanding and o b t a i n i n g respect f o r the law when 
d i s r e s p e c t was the order of the day. I f one considers 
the Court from t h i s s t a n d p o i n t , i t might w e l l be 
argued t h a t the end j u s t i f i e d the means. 
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The powers of the judges were f u r t h e r expanded m 
1554 and 1555 > and the r i g h t s of an accused were even 
f u r t h e r subjugated t o the whim of an overpowerful Crown. 
OJI a r r e s t of a suspected f e l o n , i t was ordered t h a t the 
j u s t i c e s 
s h a l l take bhe examination of such p r i s o n e r , 
and i n f o r m a t i o n of those t h a t b r i n g him, of the 
f a c t and circumstance or as much t h e r e o f as s h a l l 
be m a t e r i a l t o prove the Felon y . . . J f , 
and the judges i n t e r p r e t e d t h e i r powers w i d e l y m t h e i r 
search f o r evidence against the accused. Any exonerating 
evidence t h a t d i d appear was s t r i c t l y by accident, and the 
l a s t c o n s i d e r a t i o n was the f a i r n e s s of the examination bo 
the accused. They considered i t t h e i r duty t o get enough 
evidence t o condemn the accused, and there 1 as l i t b l e 
concern f o r the manner m which i t was obtained.' At the 
t r i a l , the r e s u l t of such examination was r e c e i v e d as best 
evidence and w i t h o u t q u e s t i o n . The accused stood l i t o l e 
chance of a f a i r h e a r i n g , and u s u a l l y he was unaware of 
what the charge was or who h i s accusers were. Without 
45 (15540, 1 & 2 P h i l . & M., c. 13 . 
46 ( 1555) , 2 fib 3 P h i l , c M., c. 10 . 
47 i b i d . 
48 See, M a i t l a n d , Op. c i t . f n . 1 , at p. 233, Holdsworth, 
Op. c i t . f n . 44, at p. 191» et seq. At the common 
law, the j u s t i c e s 1 ere p r o h i b i t e d m bhe use of t h i s 
procedure, hence the need f o r the sbatutes. See, 
i n f r a , f n . 56. 
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counsel t o defend him, and unable t o lead evidence, he 
was f o r c e d t o defend h i m s e l f and accept the i n e v i t a b l e , 
or t o hope against hope t h a t the judges would have the 
uncommon decency t o r e t u r n him t o the confines of p r i s o n . 
By t h i s t i m e , however, bhe e a r l y common law d o c t r i n e 
as regards confessions, which had been m existence since 
49 
the f o u r t e e n t h c e n t u r y and which was o f t e n avoided or 
ignor e d , was now given new v i t a l i t y . As e a r l y as 1547, 
i t was i n c o r p o r a t e d i n t o s t a t u t e s concerning t r e a s o n , 
when i t was provided* 
"... That no person... s h a l l be i n d i c t e d , 
a r r a i g n e d , condemned or co n v i c t e d f o r any 
offence of trea s o n . . . unless the same ... 
be accused by two s u f f i c i e n t and l a w f u l 
witnesses, or s h a l l w i l l i n g l y w i t h o u t 
v i o l e n c e confess the same. 5^ 
Staundforde, w r i t i n g m the l a t t e r h a l f of the s i x t e e n t h 
49 supra, f n . 52. f n . 3 1 , 
t 
50 ( 1 5 ^ 7 ) , 1 Edw. V I , c. 12 , S. 22, ( 1 5 5 1 ) , 5 8 6 
Edw. V I , c. 1 1 , S. 12, ( 1 5 5 4 ) , U 2 P h i l . £ h., 
c. 10 , S. 1 1 , ( 1 5 5 9 ) , 1 E l i z , c. 5, S. 10 . 
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s t a t e d the d o c t r i n e m -uhe f o l l o w i n g manner 
51 (1583), Les i l e e s d e l Coron i t p. 142, See a l s o , 
1607 edn. , h.2, at p. 14-2 where bhe f o l l o w i n g 
t r a n s a l a t i o n i s given 
" I f one i s i n d i c t e d or appealed of f e l o n y 
and on h i s arraignment he confesses i t , 
t h i s i s the best and surest answer thob 
can be m our law f o r q u i e t i n g the 
conscience of the nudge and f o r making l b 
a good and f i r m condemnation, provided 
however, t h a t bhe s a i d confession d i d not 
proceed from f e a r , menace, or duress, 
which i f l b was the case, and the judge 
has become aware of i t , he ought not t o 
r e c e i v e or r e c o r d t h i s confession, buu 
cause him t o plead nob g u i l t y aod bake 
an inquest t o t r y the matter." 
^ n Cow e l ' s I n t e r p r e t e r (l70l)« under "Confession of 
Offence", i t sbates i n p a r t 
"... so t h a t l b proceeds f r e e l y of h i s own 
accord, w i t h o u t any t h r e a t s , f o r c e , or 
e x t r e m i t y used For i f the Confess}on 
a r i s e from any of these Causes, i n ought 
not t o be recorded..." 
3ee also Jacob's haw D i c t i o n a r y (1729) t o ame 
e f f e c t , Robert Brooke, Lq Graunde Abridgement 
(1586), at p. 108, Anthony l?i bzherbert, La Graunde 
^•brid^emenc (1577), et p. 199* A t f i r s t b l u s h , 
fTms would apuear t o be a d i f f e r e n t doctrnne 
than t h a t exposed m t i e treason si;abutes. 
However, s e e ^ ( l 5 4 7 ) , 1 hdw. V I , c . 1 2 , S.10 
r e f e r r i n g t o "confession of o f f e n c e " . 
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"Si un f o i t i n d i t e , on appele de f e l o n y T 
s i r son arrai 0nnienu l l ceo coufessa, cest 
l e p i ns mieux sure respons, que p u i t 
e s t r e m nostre l e y , a q u i e t e r l a conscience 
de 1 l ^ d - e , n a f a i r e b o n f i r m condempnation, 
s i i s s i n t f o i t que l e d i t confession ne 
proceda das c pauour, manace, ou dures, quel 
s i l s a l t u. l e iudh© l e percevra, l l ne d o i t 
prender ou recorder e e l c o n f e s s i o n , ems 
causer l a y pleder de r i e n cupab] e ,8 prender 
un enquesc a ceo b r i e r , come f u i s t f a i t an." 
This docenne as regards the confession of an 
ofCence made no reference t o e x " c r a - j u d i c i a l confessions, 
and seeded on l y t o apply t o the pl e a of g u i l t y . But i n 
e a r l y r e a l i z e d thai;, although the confession of the 
mdiccment was j u d i c i a l , i t u s u a l l y depended on a pre-
t r i a l examination of bhe p r i s o n e r , OUT; of c o u r t , and i t 
was t o t h i s o u t - o f - c o a r t i n t e r r o g a t i o n of nhe p r i s o n e r 
fcjat ohe r u l e was d i r e c t e d . I f such confession was 
the r e s u l t of menaces or duress, or other p h y s i c a l 
compulsion, i t was co s i d e r e d t o be of l i t t l e r e l i a b i l i t y . 
But i f , on the oi:her hand, p h y s i c a l compulsion was 
e n t i r e l y absent, the confession of the in d i c t m e n t as t o 
n a t t e r ana form was t r e a t e d as best evidence. The r u l e 
presumed th a t a l l confessions ^ere w i l l i n g l y f^iven, 
and i f they were n o t , i t was upon the accused t o 
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o b j e c t . 
ITor was t h i s the o n l y change m nhe law t h a t 
favoured the accused m t h i s p e r i o d . L i b e r t y now 
demanded t n a t the law, which f o r c e n t u r i e s was a good deal 
ov e r r i d d e n by p r e r o 1 a t i v e of the Crown, be biassed i n 
favour of the accused. By 1590, t h i s p u b l i c demand 
manifested i b s e l f as a r u l e of l a w ^ and m Leigh's Case 
52 E x t r a - j u d i c i a l confessions \ ere accepted e a r l y m 
the t h i r t e e n t h century. See, supra f n . 18, and 
e s p e c i a l l y , supra, f n . 19 , and see, supra, f n . 5 1 , 
32. See, T r i a l of Guy Fawkes. e ^ a l . (1606), 2 
Kow. ^ t . Tr. 159, at p. 185, concerning confessions, 
on apprehension, See, also T r i a l of Henry Garnet 
(1606), 2 How. St. Tr. 218, at p. 233, where 
Coke alle g e s bhe accused "denieth those t h i n g s 
which before he had f r e e l y and v o l u n t a r i l y confessed." 
I n the T r i a l of S i r Walter R a l e i g h (1603), 2 How. 
St. 'Tr. 1, bhe accused produced a l e t t e r from Lord 
Cobham, h i s accuser, which l e t t e r now exonerated him. 
Ab t o what took place m the courtroom, the Reporter 
s t a t e s . 
"Here x^ as much ado Nr. a t t o r n e y a l l e d g e d , 
t h a t h i s l a s t l e t t e r was p o l i t i c l y and cunningly 
urged from the Lord Cobham, and thab the f i r s t 
was simply the t r u t h , and bhat l e s t i t should 
seem d o u b t f u l t h a t the f i r s t ] e t u e r was drawn 
from my Lord Cobham by promise of mercy, or 
hope of favour, the Ld. Ch. J. w i l l e d t h a t the 
j u r y might h e r e i n be s a t i s f i e d . i/hereupon 
the e a r l of -Devonshire d e l i v e r e d t h a t the same 
was mere v o l u n t a r y , and not e x t r a c t e d from the 
Lord Cobham upon any hopes or j^^o^ise of 
pardon. n 
53 Udal v. J a l t o n (1590), 14 M. £ V. 2^6. 
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quoted by Coke, C.J., m Burrowes v. Court of Kigh. 
54-
Coiamission^ , the p r i n c i p l e was a f f i r n e d t h a t nemo 
t e n e t u r 'prodere seipsum - no nan should be compelled t o 
accuse h i m s e l f , AS Hardres argued, pro defendente, 
a f t e r r e f e r r i n g t o the above p r i n c i p l e , m The A t t o r n e y -
^5 
General v. JIico 
"Upon t h i s ground though the p a r t i e s own 
confession of a crime be "che c l e a r e s t p r oof m 
the law, yet i f such confession proceed from 
dread, or be e x t o r t e d by any compulsion, i u 
ought not t o be r e c e i v e d against him." ~ " 5 6 and compulsion i n c l u d e d use of -che oath. 
34- ( 1 6 0 3 ) , 61 oii.H. 4-3 
55 hardres 139, ( 1657 ) , 14-5 E - R - 4-19. 
56 'fliere i s a u t h o r i t y which suggests t h a t the r u l e 
e x i s t e d much e a r l i e r . Lambard, m n: s Eiranarcha 
( 1 6 1 9 ) , s t a t e s at p. 213, r e f e r r i n g t o the s t a t u t e s of 
"For at the Common Law, Nemo ^enebabur orodere 
seipsum, and bhen h i s f a u l t was not t o be wrung 
out of himselfe but r a t h e r t o bee discovered by 
o~cher meanes and men." (See, al s o , 1577 & 1599 
edns.) 
I'his suggests cwo p o i n t s F i r s t , i f -bambard i s c o r r e c t , 
no examination procedure was allowed by the common 
law, p r i o r bo 1554-• Second, t h a t the r u l e contained 
m bhe maxim, at l e a s t i n bins p e r i o d , ±-'eluded 
confessions, and was broad enough t o in c l u d e any form 
of compulsion. Hardres a p p a r e n t l y agreed w i t h t h i s 
suggestion, supra, f n . 55, 
I t i s d i f f i c u l t not t o accede m t h i s o p i n i o n , 
i h e r e i s , however, a u t h o r i t y i n d i c a t i n g t h a t i t 
r e f e r r e d t o compulsion by oath o n l y , i . e . p r i v i l e g e 
a gainst s e l f i n c r i m i n a t i o n . As e a r l y as 1603, Popharn, 
L.C.J, s t a t e d "God f o r b i d any man should accuse 
h i m s e l f upon h i s oath" See, T r i a l of S i r '/ a l t e r 
•Raleigh, supra, f n . 52, at p. 19• No reference was 
made t o the maxim i t s e l f . See, however, f o r reference 
t o maxim, T r i a l of John Crook, ( 1 6 6 2 ) , 6 How. S t . Tr. 
202, at p. 205. 
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Although the use of t o r t u r e p e r s i s t e d throughout 
the f i r s t h a l f of the seventeenth c e n t u r y ^ a f t e r 1640, 
instances of i t "Co extort; confessions were a t i l i n g of 
See a l s o , f r i a l of tne Lady Frances Countess of Somerset 
(1616), 2 how. St. Tr. 9 5 1 , at p.986, T r i a l of A u d l e y 
(1631), 3 How. St. Tr. 401, at p.413, I n the T r i a l 
of Lawrence F i t z - P a t n c k e t a l . ( I 6 3 l ) , 3 How. St. 'Tr. 419 
Hyde, L.C J., s t a t e s "... the law d i d n t o b l i g e any man 
to be h i s owi accuser." A s t o the use of the maxim, see 
Fenn g Headsf T r i a l (1670), 6 How. St. Tr. 9 5 1 , at p. 
957-958. I n some cases, j u s t i c e s of the peace were given 
a u t h o r i t y t o u.e_the oath m the e a r l y 15 th century. 
Quaere, whether Lambard's obs e r v a t i o n would apply as 
e a r l y as t" i s . See, Sollom Emlyn, Preface (1730) 1 How. 
St. Tr X X I I , at p. XXV. n.C. Conset, The P r a c t i c e of the 
S p i r i t u a l or E c c l e s i a s t i c a l Court (1708), at p. 384. 
57 t o r t u r e was also employed m t h i s p e r i o d m 
suspected e s s e s of w i t c h c r a f t . I n the case of 
the Lancashire Witches, i n 1612, before Altham 
and Bromley, J.J., women "were successively 
apprehended... and were a l l of them by some means 
induced, some t o make a more l i b e r a l , and others a 
more r e s t r i c t e d confession of t h e i r misdeeds m 
w i t c h c r a f t . . . " T r i a l of hary Smith (1616), 2 How. 
St. Tr. 1050, Essex Witches (1645;, 4 How. St. Tr. 
517, S u f f o l k Witches (1682), 6 How. St. Tr. 648. 
See, Remarkable T r i a l s and n o t o r i o u s Characters, 
Anon. 1871 , at pp. 12, e t seq, See, a l s o , Pike 
Op. C i t . f n . 6 v o l . 2 . at p. 13 2 , et s e q , "3. 235, 
( J7 33 Hen. V I I I , c.8, ( ) 5 E l i z . c. 16, 
as t o s t a t u t e s d e a l i n g t h e r e w i t h . 
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the past* The a b o l i t i o n of t o r t u r e , and the emergence 
59 
of a r u l e r e l a t i n g t o confessions, based as they were 
on the general premise t h a t no man should be compelled 
•co accuse h i m s e l f , were rne c u l m i n a t i o n of a l e n g t n y 
p r o t e s t against the i n q u i s i t o r i a l and m a n i f e s t l y u n f a i r 
methods adopted c e n t u r i e s before by the S t a r Chamber and 
the j u s t i c e s of the peace. But i t was more than t h i s . I t 
was a m a n i f e s t a t i o n of a changing l e g a l philosophy, an 
awakenm of the conscience t o the b e l i e f t h a t the end 
no longer j u s t i f i e d the means. I t was a demand f o r l i b e r t y 
As t o t o r t u r e m Star Chamber, see T r i a l of Edmund 
leacham, supra, f n . 43, T r i a l of S i r Walter Raleigh, 
supra, f n . 32, at p. 22, I n ffeltons Case, supra, f n . 
38, the judges decided t h a t t o r t u r e by the r 3 c k was 
unknown t o E n g l i s h law. However, other methods of 
t o r t u r e p e r s i s t e d beyond t h i s date. See, f o r e.g., 
i r r o c e e d i i i R S m the S t a r Chamber against Br. Alexander 
Leighton U65QK 5 How. St. Tr. 585 at p. 586. 
38 The Court of Star Chamber was abolished by (1640), 
16 Car 1, c.lG. But see, Tonge's Case (1662), 6 
How. St. Tr. 223, which suggests at l e a s t the t h r e a t 
of t o r t u r e was s t i l l p o s s i b l e , l e m e f o r t e et 
dure, although not s t r i c t l y t o r t u r e , was abolished by 
12 Geo. I l l , c . 2 0 . See 1'ike, Gp. C i t . f n . 6 . , v o l . 2 , 
at pp. 283-284; See, a l s o , supra, f n . 22 § 23, 
39 See, The T r i a l of John Gerhard e t . a l . ( l 6 5 z0 , 3 How. 
St. Tr. 518, where a witness against accused, denies 
a l l e g a t i o n s made by him m an e a r l i e r exa± m a t i o n 
before the j u s t i c e of the peace, on tne grounds, t h a t 
the exami t a t i o n was e x t o r t e d . Note t h a t the j u s t i c e 
of the peace had t o be sworn to give cestimony t h a t 
the examination was v o l u n t a r y . 
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and p r o t e c t i o n f o r the i n d i v i d u a l agair-st the improper 
exercise of a r b i t r a r y power, and as such, marked the 
beginning of what i s considered the modern conception of 
t^e r u l e law. 
W i t h i n the framework of the law of natur e , i t was 
recognized t h a t man was n a t u r a l l y endowed T ^ i t h two 
60 
f a c u l t i e s - u n d e r s t a r d i g and l i b e r t y of the w i l l . The 
absence of bobh demanded t h a t where th e r e was no w i l l t o 
commit an off e n s e , there must then be no p e n a l t y w i t h i n the 
law. The s t r i c t l i a b i l i t y of the Saxon p e r i o d , which began 
to give way on the r i s e of common law, e a r l y m the 
f o u r t e e n t h century, was noiv but a memory t o a s o c i e t y 
whicr demanded t h a t p e n a l t y should only be the r e s u l t of 
v o l u n t a r y conduct. As Lord Hale s t a t e d 
"And because the l i b e r t y or choice of the w i l l 
presup^oset^ an act of the understanding t o know 
the t h i n g or a c t i o n chosen by the v o . l l , i t f o l l o w s 
t h a t , where th°re i s a t o t a l d e fect of the 
understanding, there i s no f r e e act of the w i l l m 
* bhe choice of t h i n g s or ac t i o n s . " 6 1 
Although the r u l e thai: confessions, m order t o De 
accepted, must be v o l u n t a r y was m evidence f o r more than 
a century, i t was not u n t i l the f i r s t h a l f of the e i g h t e e n t h 
60 S i r Hatthew Hale, H i s t o r i a F l a c i t o r u m Coronae (1736)» 
p. 14. Lord Hale died Dec. 25, 1676. The p r i n t i n g of 
t h i s work was commissioned on June 29, 1680, and 
p r i n t e d m 1736. See, a l s o , p. 304. 
61 i b i d , at p«15« 
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century t h a t the o v e r r i d i n g powers of the j u s t i c e s of the peace 
62 
under the examination s t a t u t e s began t o w i l t under 
63 
o b j a c t i o n , J The j u s t i c e s had considered t h a t those 
s t a t u t e s gave them a u t h o r i t y t o ignore the w e l l - e s t a b l i s h e d 
common law d o c t r i n e , but by the e a r l y seventeen hundreds, 
ti i e demise of t h i s assumed a u t h o r i t y was w e l l m progress* 
I n 1741? m the T r i a l of Charles v^hite^" f o r murder, the 
62 supra, f n . 4-5, 4-6. 
63 Promises of favours and mercy as a means of i n d u c i n g 
a confession were ^n existence at the same time as 
t o r t u r e • See, T r i a l of a i r J a l t e r -flaleiglu supra 
f n . 52, at p. 29. T r i a l of the Lady Frances Oountess 
of Somerset suora, f n . 56 at p. 989, T r i a l of Guy 
Fawkes e t a l . (1606), 2 How. St. Tr. 159, at p. 203, 
The T r i a l of John James (1661) , 6 How St. Tr. 67, 
Objections were few, mainly because an accused was 
u s u a l l y not represented by counsel, and unable t o 
lead witnesses. I f there was an o b j e c t i o n , i t was 
u s u a l l y the word of accused against t h a t of j u s t i c e 
of peace. See, T r i a l of Fr c n c i s Francia (1717), 15 
How. St. Tr. 898 at pp. 920, 921, Bui; i t was s t i l l 
necessary f o r the j u s t i c e of the pe^ce to give 
testimony t o r e f u t e accused's a l l e g a t i o n , See, a l s o , 
T r i a l of James n n ; c h e l l (1677), 6 How. St. Tr. 1208, 
at p. 1209, as t o an attempt t o e x t o r t a confession by 
promises of pardon. I t was g e n e r a l l y assumed t h a t 
examination r e s u l t e d m confession. T r i a l of John 
Twyn, e-ual. (1663) 6 H ow. z> t . Tr. 513, at p. 530, 
pei Hyde, L.G.J. See, a] so T r i a l of John "Joodb ^ rne 
e t a l . (1722), 16 % . St. Tr. 54-, at pp. 62, 63, as t o 
confession t o a constable. 
64- (1741), 17 How. St. I r . 1079, at p. 1085. 
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s t a i n had been removed. I n t h a t case, counsel f o r the 
p r i s o n e r asked 
"... Was the confession v o l u n t a r i l y made or 
n o t 7 f o r i f i t was not v o l u n t a r i l y [madeJ , 
i t ougnt not t o "be read." 
-he Recorder r e p l i e d tnus 
"... Thab i s an improper question, unless the 
p r i s o n e r had i n s i s t e d and made i t p a r t of h i s 
case, t h a t h i s confession v<as e x t o r t e d by 
t h r e a t s , or drawn from him "by promises, m t h a t 
case, indeed, i t would h i v e been proper f o r us t o 
enquire by what means the confession was procured 
but as the p r i s o n e r a l l e g e s n o t h i n g of t h a t 
k i n d , I w i l l not s u f f e r a question t o be asked 
the c l e r k , which c a r r i e s i n i t a r e f l e c t i o n on 
the m a g i s t r a t e before whom the Examination was 
taken. Let i t , be read. " 
Io was now c l e a r t h a t the c o u r t would i n q u i r e i n t o 
the examLI a t i o n h e l d by the j u s t i c e of the peace t o see i f 
the r e s u l t i n g confes i o n was i n f a c t a product of the f r e e 
i t f i i l of the accused. Bub i t ^ o u l d not do so p r o p n o 
mojGu. I b v as necessary, as i t had been at the i n c e p t i o n 
65 
of tne r u l e , t h a t the accused o b j e c t e d , ana only on t h i s 
o b j e c t i o n v o u l d i n q u i r y be made i n t o the circumst rnces of 
bhe examination. The c o u r t presumed t h a t a l l confessions 
66 
were v o l u n t a r y , and since the a b o l i t i o of borture t m s 
65 See, Staundforde, Q^.Cit. f n . 3 1 , where the p e r t i n e n t 
wording i s , "... quel s i l s a l t L l e ludge l e p e i c e v r a " , 
i . e . i f i t comes t o the a t t e n t i o n of the judge* bee, 
a l s o , supra, f n . 32, f n . 32, and fn.19, f o r e.^. 
66 supra, f n . 38, For reference as t o " v o l u n t a r y w i t h o u t 
b o r t u r e " , see Hale, Op. c i t . fn.60, at p.304, For 
r e f e r e n c e , " v o l u n t a r y w i t h o u t compulsion", see 
G i l b e r t , The Law of Evidence (1734-) , at p. 139. 
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presumption took the form of absence of t h r e a t s and 
promises. The r u l e was not t h a t a l l confessions, m order 
t o be a d m s s i t l e , must he v o l u n t a r y . Rather, i t was t h a t 
a l l confessions are admissiole as being v o l u n t a r y , s u b j e c t 
67 
t o the o b j e c t i o n of the accused and i n q u i r y by the c o u r t . ' 
By bhe l a t t e r h a l f of i^he century, the new a t t e n t i o n 
given t o the confession r u l e was e a s i l y j u s t i f i e d . The 
new philosophy as regards c r i m i n a l law ---enerally, argued 
t h a t , because a man i/ould nob l i g h t l y speak out against 
h i s i n t e r e s t , h i s v o l u n t a r i l y speaking out against h i s 
i n t e r e s t must t h e r e f o r e be e n t i t l e d bo great weight. The 
necessary c o r o l l a r y bo t ais p r o p o s i t i o n vjas chat, i f an 
accused person d i d speak oub against h i m s e l f as a r e s u l t of 
compulsion and nob by v o l u n t a r y choice, i~c was e n c i t l e d t o 
l i t t l e weight, not because i t was considered t o be u n t r u e , 
but because of the p o s s i b i l i t y of i t s u n t r u t h . As Beccana 
argued m h i s iDssay on Crimes and l u m s h n e n t 
67 I n T r i a l of John woodburne &, ii r u n d e l Coke sunra, f n . 63 
at L . 62, 63, a confession t o a constable and gaoler 
was accepted. There was no o b j e c t on m t h i s case 
because t h a t confession was undoubtedly v o l u n t a r y . 
See, woodbume's evidence, a t p. 68, 69. I n v / i l 1 i s ' 
T r i a l (1710), 15 How. 3 t . T r. 614, ab p. 623, the 
confession was objected t o , not because i t was the 
r e s u l t of duress and th e • e f o r e i n v o l u n t a r y , but 
because l b d i d not alone s a t i s f v the charge of treason 
w i t h i n the s t a t u t e . 
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"... IT; I S confounding a l l r e l a t i o n s , t o 
expect t h a t a man should be both the accuser 
and accused, and th a t pain should be the t e s t 
of t r u t n , as i f t r u t h r e s i d e d i n the nuscles 
and f i b r e s of a wretch m t o r t u r e . By t h i s 
method, the robust w i l l escape, and the f e e b l e 
be condemned... To r t u r e w i l l suggest t o a 
robust v i l l a i n an o b s t i n a t e s i l e n c e , t h a t he 
may exchange a gr e a t e r punishment f o r a l e s s , 
?nd t o a f e e b l e man confession, t o r e l i e v e him 
Irom the present p a i n , w^ich a f f e c t s him more 
than the app<ehension f o r the fu t u r e . " 6 8 
I t was recognized t h a t an accused must be able t o choose 
f r e e l y whether t o speak or remain s i l e n t , and cases 
began t o appear m j u s t i f i c a t i o n , t h a t where t n i s f r e e 
choice was impaired by e x t e r n a l s t i m u l i , f a l s e confessions 
69 
r e s u l t e d . 
I n 1°75? M a n s f i e l d , C.J., on the r e t u r n of a w r i t 
of habeas corpus t o the Court of King's -bench, was able t o 
70 
s t a t e , o b i t e r ' 
"The instance has f r e q u e n t l y happened, of persons 
having made confessions under t h r e a t s or promises 
the consequence as f r e q u e n t l y has been, t h a t such 
examination and confessions have not been made use 
of against them at t h e i r t r i a l . " 
68 (1807), at p. 32. 
69 For e.g., I n the case of Richard Coleman, t r i e d m 
17^9, at the Kingston Spring Assizes, the c o r f e s s i o n 
of the accused given w h i l e i n t o x i c a t e d was re c e i v e d 
i n evidence, only t o f i n d a f t e r execution of the 
accused, t h a t the confession was f a l s e . See, W i l l s , 
C i r c u m s t a n t i a l Evidence ( 6 t h edn.), at p. 128. 
70 R. v. Rudd (1775), 1 Lea. 116 168 £.R. 160, at p.161. Here, the j u s t i c e s of the peace promised her, on her examination before them, t h a t i f she spoke the t r u t h , 
she would be safe from p r o s e c u t i o n . 
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E i g h t years l a t e r , the basis of the r u l e was a u t h o r i t a t i v e l y 
71 
s t a t e d m the case of R. v„ W a n c k s h a l l , where an 
accessory t o grand l a r c e n y confessed as a r e s u l t of 
promises of favour. I n re n d e r i n g judgment, the c o u r t 
72 
comprised of Eyre, B., and Wares, J., s t a t e d r 
"Confessions are r e c e i v e d m evidence, or r e j e c t e d 
as i n a d m i s s i b l e , under a c o n s i d e r a t i o n whether they 
are or are not e n t i t l e d t o c r e d i t . f r e e and 
v o l u n t a r y confession i s deserving of the hi g h e s t 
c r e d i t , because i t i s presumed t o f l o w f r o n the 
strong e s t sense of g u i l t , and t h e r e f o r e , i t i s 
admitted as proof of the crime t o which i t r e f e r s , 
but a confession f o r c e d from the mind by the 
f l a t t e r y of hope, or by "che t o r t u r e of f e a r , comes 
m so questionable shape when i t i s t o be considered 
as the evidence of g u i l t , t i i a t no c r e d i t ought t o 
be given t o i t , and t h e r e f o r e i t i s r e j e c t e d . " 
Before the close of the e i g h t e e n t h century, the 
r u l e r e l a t i n g t o confessions had undergone a notable change. 
P r e v i o u s l y , the r u l e was simply t h a t v o l u n t a r y confessions 
were admissible. Now, however, because of the r i s e m 
incidence of o b j e c t i o n s t o e x t r a - j u d i c i a l confessions a t 
t r i a l , the judges took upon chemselves a d i s c r e t i o n t o 
71 ( 1 7 8 3 ) , 1 Lea. 2 6 3 , 168 U.S. 2 3 4 , I n t h i s case, the 
promise was h e l d out by the p r o s e c u t i o n , who would 
appear t o be the owner of the s t o l e n goods. 
72 i b i d , p^. 234-233. I t i s t o be noted bhat the c o u r t 
does not l a y down bhe r u l e t h a t confessions must be 
proven t o be v o l u n t a r y , before they are admissible. 
This case, as w e l l as supra, f n . 70, depended on the 
o b j e c t i o n s of counsel t h a t the confessions were the 
r e s u l t of promises. Otherwise, the p o i n t would not 
have been considered, as there was no onus on the 
Crown, before o b j e c t i o n , to prove v o l u n t a r i n e s s . 
But see, i n f r a , i . 7 3 • 
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refuse those confessions tendered, t h a t d i d not appear 
t o be v o l u n t a r y , thereby imposing a burden on the Crown. 
^s Hotham, B. , stabed, m The x-m , v. Jnompson 
" I u s t acknowledge, t h a t I do nob l i K e t o 
admit confessions, unless they appear t o 
have been made v o l u n t a r i l y , and w i t h o u t any 
inducement. 3?oo greet a c h a s t i t y cannot be 
preserved on t h i s subject."73 
A l l methods employed m o b t a i n i n g confessions from the 
accused came under s t r i c t s c r u t i n y of the c o u r t , and even 
the s l i ghtest hi pe of mercy uat. s u f f i c i e n t t o i n v a l i d a t e 
74 
a subseouent confession.' The c o u r t s » ere not concerned 
whether the hope or t h r e a t , or ether inducement could 
reasonably l e a d t o the confession or whether i n f a c t i t 
r e s u l t e d t h e r e f r o m . The c a p a c i t y of the inducer as bo 
whether or not he could e f f e c t the t h r e a t or promise was 
not m question. On the cche^ hand, i f i t were v o l u n t a r y , 
i t was acceptable, r p - a r d l e s s of whether i t was given at 
the moment; o f ao rehensiou, or w h i l e accused was m 
75 
c u s t o d y . 1 y 
I n tne e a r l y n i n e t e e n t h century, however, t m s 
s t r i n g e n t exclusionary p o l i c y was t o d i s s o l v e under a 
barrage of imposed c o n d i t i o n s . -he ^ i d e scope of 
inducement was narrowed, and only those ccnfesbions as a 
73 (1783), 1 Lea. 291, 168 J3 fi. 248, at p. 249. 
7^ Cass' Case, i b i d , f n . ( a ) , H a l l ' s Case ( 1 7 9 0 ) , c 
Lea. 359, 168 E.H. 382 f n . (aTT 
73 The King v. Lambe (1791) , ^ea. 533, i 6o E.2. 379. 
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r e s u l t of inducement h e l d out by persons m a u t h o r i t y ' 
were excluded, and the problem was one of r e c o n c i l i a t i o n 
of the r i g h t s of an accused w i t h law enforcement, and the 
77 
d u t i e s of tne r i s i n g number of p o l i c e . Iv was not un-cil 
1914- t h a t the modern r u l e r e l a t i n g t o confess: one was 
a u t h o r i t a t i v e l y s t a t e d by Lord Sumner, m the l e a d i n g case 
°f" Tbrahjm v. The K m ^ where he observed 
" I t has long been e s t a b l i s h e d as a p o s i t i v e 
r u l e of English c r i m i n a l lav/, t h a t no statement 
by an accused i s ad^iss: b l e i . evidence ag u n s t 
him unleos i t i s shown Dy the prosecutor t o have 
been a v o l u n t a r y statement i n the sense t h a t : t 
has not been, obtained from him e i t h e r by f e a r 
of p r e j u d i c e or hone of advantage exercised or 
h e l d out by a r-ersor I L author: t y . 11 
76 i n f r a , c.3. 
77 i n f r a , c. 8 
78 [1914-3 A.C. 599, 24 Cox 0.0 174 (l.C.Y at pp. 180, 
181 
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CELLPTER Tv/O 
THE PROPER TEST OF A D M I S S I B I L I T Y 
By the t u r n of the n i n e t e e n t h century, the e v i d e n t i a l 
r u l e t n a t a confession, m order t o he admissible J i u s t be 
v o l u n t a r y , had become entrenched m E n g l i s h l a w . ^ Bub, 
although t h e i e was no j u d i c i a l challenge as t o the existence 
of the r u l e a u t h o r i t a t i v e l y expounded m R. ^v. W a n c k s h a l l , 
the seed of j u d i c i a l u n c e r t a i n t y as t o the meaning of 
" v o l u n t a r y " w i t h i n the r u l e , had been planted e a r l y . 
This seed, throughout the c e n t u r y had germinated, matured 
and blossomed i n t o a s e r i e s of 1 -consistencies, l e n d i n g 
only confusion t o the law r e l a t i n g t h e r e t o , and s e r i o u s l y 
r e s t r i c t i n g the o p e r a t i o n of the r u l e i t s e l f . 
Since most, i f not a l l , cases which c&me on f o r 
d e t e r m i n a t i o n i n v o l v e d something being s a i d t o the accused 
i n custody, the t e s t of a d m i s s i b i l i t y e a r l y a* opted by 
the judges WdS whether or not the words spoken amounted t o 
81 
a promise or a t h r e a t . I f they were so h e l d t o 
79 i n f r a , f n . 80. R. v. Rudd? sapra, f n . 70, R. v. 
Thompson., supra, f n . 73 Cass' Case, supra, f n . 7zl > 
H a l l ' s Odse, supra, f n . 7y4, 5- v* -^ ambe^  supra, f n . 75« 
80 supra, f n . 71 
81 I t was the w e l l - e s t a b l i s h e d custom of the o o l i c e t o 
s t a t e m evidence at a t r i a l t h a t they n e i t h e r 
threatened nor made promises t o the accused. See, 
H- v. James et a l . (1834-), 1 Cent. Or. Ct. C. 241 
T L i t t l e d a l e , J . ) , at p. 242, R. v Hoore (1834), 1 
Cent. Or. Ct. C.7 (Lenman, L . J . ) , at p.8. See a l s o , 
R. v. Thornton (1824), 1 Lew.30, 168 E.R. 953, (CC R.) 
R. v. Rudd, supra f n . 70 
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c o n s t i t u t e a t h r e a t or promise, the confession was not 
r e c e i v e d , and m the l a t t e r h a l f of the e i g h t e e n t h 
century, t h i s uended towards an accurate d e f i n i t i o n of 
v o l u n t a r y , as long d S the sole circumstance m each case 
v^ as something "being s a i d to the accused. However, m the 
e a r l y eighteen hundreds, w i t h the b r o ' r t h of a p r o f e s s i o n a l 
body of p o l i c e , an accused m custody found h i m s e l f being 
mddced t o speak, not o n l y by what was being s a i d t o him, 
but also by what was being done t o him. Yet, the judges 
adhered t o the threat-promise t e s t of a d m i s s i b i l i t y , 
i g n o r i n g as i t ; d id the added forms of induce nent, and 
l i m i t i n g the o e r a t i o n of " v o l u n t a r y 1 1 v i t h i u tne r u l e . 
82 
I n the case of R. v. Thornton, a f o u r t e e n year 
o l d boy was i l l e g a l l y a r r e s t e d , and although the m a g i s t r a t e 
were s i t t i n g , he was not immediately arraigned. v/hile m 
confinement he woS depuved of food u n t i l a f t ^ r he 
confessed. Bayley, J . , thought i u worthy of c o n s i d e r a t i o n 
whether a confession e x t r a c t e d w i t h i n these circumstances, 
and where the conduct of the ^ o l i c e was c a l c u l a t e d t o 
i n t i m i d a t e , was admissible, and reserved the p o i n t f o r 
the o p i n i o n of the judges. On rendering the reserved 
judgment, a m a j o r i t y of the judges, comprised of Abbott, 
C.J., Alexander, C.3. , G-rahain, B. , Park, J., ±5unough, J., 
Harrow, B., and H u l l o c k , B., h e l d that the confession was 
admissible, s o l e l y because no t h r e a t or promise h i d been 
h e l d out. 
82 supra, fn.#/ 
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I t i s c l e a r from t_ns case t h a t whether a 
confession was v o l u n t a r y was l i m i t e d t o the negative 
answer of whether a t h r e a t or promise was h e l d out to 
the accused. I t was an o b j e c t i v e t e s t and compulsive 
circumstances which probably d i d operate upon the mmd 
of the accused t o confess, were not to be considered. Even 
i f the t r i a l judge was s a t i s f i e d t h a t i t was not m f a c t 
83 
v o l u n t a r y , ' i t was s t i l l a d m i ssible, unless a promise or 
t h r e a t was evident and regardless of whetncr the po3ice 
c a l c u l a t e d "uo i n t i m i d a t e the accused i n order t o e x t o r t 
a confess: on. '/bat was " v o l u n t a r y " v/as narr o w l r d e f i n e d 
as being without t h r e a t or uromise, t o the e x c l u s i o n of 
84 
e l l other heads of inducement. 
83 -apparently, as was Bayley, J., the l e a r n e d Best, C.J., 
and Holroyd, J., who t o g e t h e r formed tne d i s s e n t i n g 
m i n o r i t y i n the reserved judgment, supra, f n . 82 
8* See, R. v. S c o t t (1C56), D. 3, B. 4 7 , 1G9 E.R. 909, 
per Campbell, L.C.J., at p. 9 1 - , f o r a c a t e g o r i c a l 
statement t o t h i s e f f e c t . Compare t o h i s previous 
d e c i s i o n m R._v. Baldrv ( 1 8 5 2 ) , 2 Den. £-30, 169 E.R. 
368 (C.C.R.), See a l s o , R. v. Reason (18/2) 12 Cox 
C.C. 2 2 8 . I f the sole circumstance was a question 
of what was spoken t o the accused, the t e s t i s 
approved as beii_g a s a t i s f a c t o r y meaning of 
v o l u n t a r y w i t h i n the r u l e . See, E. v. J a r v i s ( 1 8 6 7 ) , 
10 Cox C.C. 574, per H e l l y , C.B. at p. 376 , R. v. 
B a l d r y , supra, per P o l l o c k , L.C.B., at p. 373, and 
•arle, J., at p. 3 7 4 , 
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A second t e s t of a d m i s s i b i l : t y , a d o p t e d by 
Coleridge, J., m R. v. Sp_ l s b u r y , y v as chat 
"... co render a confession i n a d m i s s i b l e , i t 
LIUS"C e i t h e r be obtained by hope or f e a r . " 
A l t n o i j>h t n i s was apparently s m i l a r bo t h e t h r e a t -
promise t e s t , there \;ere, however, i n h e r e n t d i f f e r e n c e s , 
whereas the previous i n q u i r y was based on o b j e c t i v e 
c r i t e r i a , t m s t e s t ' as s u b j e c t i v e , m uhe sense t h a t 
"nope" and " f e a r " were s t a t e s of ?iind of the accused, 
and unless the confession of the accused could be said 
t o be a c t u a l l y aused by "hope" or " f e a r " , i t woald be 
a d m i t t e d m evidence, AS W i l l i a m s J., observed m R. v. 
I l a n s f i e l d ^ 
33 (1835;, ? C. i . 187, 173 -E.H. 82, oee, a l s o , 
R. v. Vernon (1872), 12 Cox C.C. 153, per Gleasby, 
£. , R.v. G-iTham, 3 n f r a , f n . 162, R. v. a r i c u s h a l l 
supra, f n . 71, where "the f l a t t e r y of hope" and "the 
t o r t u r e of f e a r " were intended as broad examples of 
inducement, K. v. Thompson (1893), 17 Cox C' C- 64-1 
(C.C.R.), per C?ve, J. at p. 645, approved m 
Ibrahi m v. R. , suiora, f n. 78. 
C6 (1S81), 14 Cox C.C. 639, at p. 640, See, a l s o , R. v. 
G - i I l i s (1865) 11 Cox C.C. 69 ( I i O R. v. Unsworn 
Q 910),4 Cr. App. R. 1, Compare t o R. v. Toole 
(1856), 7 Ccx C.C. 244, per P i L o t , C.3., and R. v. 
Thompson, i b i d , per C ave, J. 
- 3£ -
'The crue p r i n c i p l e which renders the confession 
of a p r i s o n e r not r e c e i v a b l e m evidence seems 
bo be that i f ore confession i s made eibher 
under f e a r caused by a t h r e a t , or m hope of 
u l t i m a t e forgiveness or gam held ou c by a 
person m a u t h o r i t y , t h a t then i t i s not 
admissible." 
1/'hereas C o l e n d 0 e , J. l i m i t e d the meaning of 
v o l u n t a r y w i t h i n the r u l e t o the ca t e g o r i e s of hope and 
f e a r , V i l l i a m s , J . , not only l i m i t e d these c a t e g ories 
t o t h r e a t and promise, but also added the f u r t h e r 
r e s b r i c t i o n t h a t bhe confession must a c t u a l l y r e s u l t 
from e i t h e r the t h r e a t or promise, the r e s u l t of which 
was t o l i m i t tne o p e r a t i o n of " v o l u n t a r y " even more 
than tne previous t e s t had done. 
These j u d i c i a l c o n s i d e r a t i o n s , although l e a d i n g 
to a s e r i e s of co fused and i r r e c o n c i l a b l e d e c i s i o n s , 
d i d not s t r i k e at tne basis of tne r a l e . I n both cases, 
chey were simply e f f o r t s on the p a r t of i n d i v i d u a l 
judges t o eicher a r r i v e at a s a t i s f a c t o r y meaning of 
v o l u n t a r y on the p a r t i c u l a r set of f a c t s before them, 
or t o l i m i t what they considered i t s meanin^ to be, 
to a c l e a r l y d e f i n e d scope of o p e r a t i o n . 
However, an h e r e t i c a l d o c t r i n e had u i i s e n , whjch, 
i n the form of a f u r t h e r t e s t of a d m i s s i b i l i t y , had 
"ou-jhb t o undermine the v o l u n t a r y r u l e i t s e l f . E i g h t e e n t h 
o n 
century lega] philosophy.°' argued chat no-one could be 
87 See, supra, f n s . 68, 72. (1754-) , G i l b e r t , 
Gp. CI-G. an p. 159 
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compelled t o i n c r i m i n a t e h i m s e l f and t h e r e f o r e o n l y 
vo l u n t a r y confessions were admissible. Induced 
confessions were i n a d m i s s i b l e p r i m a r i l y because they 
were induced, i . e . not v o l u n t a r y , as being the product 
of compulsion. The o b j e c t of the r u l e ^ as t o e l i m i n a t e 
compulsion, and f a c t s obtained bherebj, regardless of 
t i i e i r relevancy, or t r u t h , were unacceptable as pr o o f 
against an accused. 
i n the n i n e t e e n t h c e n t u r y , however, t h i s 
p h i l o s o p h i c a l basis of trie r u l e was misconstrued. I n 
88 
H. v. ^ilhan,° i t ^as s b j t e d 
"The t r u e p r i n c i p l e of e x c l u s i o n and bhat on 
which a l l the a u t n o r i t i e s quoted r e s t , i s t h a t 
confessions obtained by hopes of pardon and 
f e a r s of punishment are made VLW er the 
i n f l u e n c e of a class of motives t h a t may l e a d 
bo falsehood." 
E i ^ l i t years l a t e r , t h i s was t r a n s l a t e d i n t o a 
t e s t of a d m i s s i b i l i t y , and a c a t e g o r i c a l d e n i a l of the 
proper best of whether the confession i s v o l u n t a r y , i n 
the sense of be ag w i t h o u t compulsion or inducement, 
89 
when Oolerdige, J•, deposed 
88 supra, f n . 85 
89 R. v. Thpmas^Clf36), 7 G.c t . 345, 173 E.R. 154, 
approved m £. v. James (1909), 2 Cr. Ayp . R. 319, 
per D a r l i n g , J . 
- 4/» _ 
"The only proper question i s whether bhe 
inducement h e l d oub t o bhe p r i s o n e r was 
c a l c u l a t e d t o make h i s confession an 
untrue one 7" 
This f l e w m the face of the r u l e thab a confession, 
t o be admissible, must be v o l u n t a r y , and as a u e s i of 
a d m i s s i b i l i t y , had se v e r a l d e f e c t s . I t emphasized the 
mmd of the inducer, as manifested by the inducement 
used. I]o regard was had t o the accused. Involunbary 
confessions, i f they were not m f a c t c a l c u l a t e d t o 
r e s u l t m falsehood, would be admissible regardless of 
w h e t h e r they "ere crue or f a l s e . V o l u n t a r y confessions 
T.ould be i n a d m i s s i b l e , i f the inducements i^ere c a l c u l a t e d 
t o l e a d t o an u n t r u t h , even i f the r e s u l t i n J confession 
was m f a c t brue. 
The same r u l e was adopted by L i t t l e d a l e , <3. , 
.hen he observed, m re n d e r i n g judgment m bhe case of 
R. v. Court ^ 
"The o b j e c t of the r u l e r e l a t i n g t o bhe 
ex c l u s i o n of confessions i s t o exclude a l l 
confessions whicn may have been procured by the 
p r i s o n e r being l e d bo suppose t h a t i t w i l l be 
bebter f o r him t o admit h i m s e l f g u i l t y of an 
offence which he r e a l l y never committed. ' 
I i r . J u s t i c e C o l e r i d g e , apparently r e c o g n i z i n g 
the GOV ous defects, attempted a restatement of h i s 
90 (1836), 7 C. ? P. 487, 173 S.R. 216, approved by 
R o l f e , B. , m R. v. Holmes (1843), 1 C. & K. 248, 
174 E.R. 796, and see, R. v. Garbett (1847), 1 Den. 
236, 169 E.R. 227 (C.C.R.). 
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91 p o s i t i o n i n H. v. Hornbrook, y when he explained 
"A p r i s o n e r i s net t o be entrapped i n t o a 
0("fession, and before any such evidence i s 
r e c e i v e d IT: must be seen thao h i s mind i s 
e n t i r e l y f r e e from every f a l s e hope or f e a r 
t h a t would be l i k e l y t o operate upon h i s 
mind, and induce t o say bhac which i s not 
t r u e , Thai: i s the p r i n c i p l e upon ^ h i c n a l l 
these cases are deeded. Has anything been 
s a i d t o the p a r t y t o induce him t o s t a t e 
t h a t which i s not t r u e , under a hoT>e tnab 
he s h a l l thereby b e n e f i t hmself."92 
By r e l a t i n g t h i s t e s t to che previous hope -
93 
f e a r d o c t r i n e , the l e a r n e d j u s t i c e r e s t a t e d -che 
emphasis t o be o n vh- t operated on the u r i of the 
accused, r a t h e r than on what was "calculated"'' by the 
inducer. But by q u a l i f y i n g the c a t e g o r i e s o f hope and 
f e c r w i t h " f a l s e " , and l i m i t i n g the t e s t t o what was 
s a i d t o the accused, f u r t h e r defects were added, -anytii 
o"uher than a f a l s e 1KM e o r f ^ a r h e l d out t o an accused, 
wou]d not be grounds f r r r e j e c t i o n , regardless i f i t 
were l i k e l y t o r e s u l t m an untrue confession. S i m i l a r l 
i f n o t h ing was s a i d t o induce a confession, i t would 
be r e c e i v a b l e , r e ^ a i d l e s s i f i t \*ere not v o l u n t a r y as 
93 (184-3) , 1 Cox C.C. 54, 
2 Hood.8. Rob. 514, 174 
92 supra, f n . 13 ? at p . 55 
r\ -r 
J J simra, f n . 7 
ClL supra, f n . 11 
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b e i g e x t o r t e d "by p h y s i c a l , or forms of psycho J ogi c a l 
compulsion. Fur bhermore, i f the f a l s e hope or f e a r h e l d 
out t o an accused was t o b e n e f i t not h i m s e l f , h u t , f o r 
example, a member of m s f a m i l y , rhc r e s i l t m g confession 
would apparently be r e c e i v e d , regardless of whether i t 
was l i k e l y t o l e a d him t o say thac which was not -crue, or 
whether i t was not v o l u n t a r y . 
Although the t e s t was refused by E r i e , J. m 
5- v # Garner and r e p u d i a t e d as being too narrow by 
96 
Cresswell, J., m R. v. Day, J i t continued t o e x i s t * 
I n 1852, the learned Parke, B., a f t e r c o n s u l t i n g C o l e r i d g e , 
J,, h e l d t h a t confessions ought t o be excluded unless 
v o l u n t a r y , but t h a t the meaning of " v o l u n t a r y " was t h a t 
circumstances must give r i s e to a presumption t h a t the 
inducement h e l d out would be l i k e l y bo cause an accused 
97 
t o t e l l an untrubh. 
98 
I n IL v. B a l d r y , a case i n v o l v i n g j o r d s b e i n g 
d i r e c t e d bo an accused m the form of a c a u t i o n , 
Campbell, L.C J., adopted a s i m i l a r p o s i t i o n . Rather than 
95 (1-4-3), 1 Den. 331, 169 E R. 26?, at D . 268, also R, 
v. Baldry supra % f n . 84. at p. 57'! 
96 (1847) , 2 Cox CC. 209. 
97 R. v. rioore (1852), 2 Den. 525, 169 E.R. 608, at p. 610. 
98 supra, f n . G4 
h o l d thab the c a u t i o n d i d not amount t o an inducement 
and t n a t the confession was t h e r e f o r e , v o l u n t a r y , the 
learned Lord Chief J a s t i c e seemed t o commit h i m s e l f t o 
uhe heresj^ by h o l d i n g t h a t since t h e r e could "be no 
l i k e l i h o o d thab the accused was .rduced t o say anything 
qq 
imbrue, the confession must he considered v o l u n t a r y . 
Bu-n ohis case i s f a r from •E a t i s f a c t o r y . Baron Parke, 
m g i v i n g h i s d e c i s i o n on bhe p o i n t reserved, s t a t e s 
" I n t h a t I e n t i r e l y concur, and I bhink t h a t 
the reasons given "by the Lord Chief J u s t i c e 
are s a t i s f a c t o r y . By the law of -England, m 
order t o render a confession admissible i n 
evidence i t must be p e r f e c t l y v o l u n t a r y , and 
there i s no doibi: thai: any inducement I \ L the 
nature of a promise or of a t h r e a t h e l d out by 
a person m a u t h o r i t y v i t i a t e s a confession."100 
By comparison of t m s o o m i c n "co the previous 
d e c i s i o n of ^ne learned Baron i n xL, v. Koorev^®^ bot h 
102 
read m r e l a t i o n "uo bhe judgment of Campbell, L.C.J, 
an ambiguity a r i s e s . /hale l i p s e r v i c e i s being p a i d t o 
the threat-promise besL, support i s given t o the f a l s i by 
docbr3ne, as w e l l as suggesting bnat che proper t e s t of 
99 See bne l a t e r d e c i s i o n of Campbell, L.J.J., m R, 
v ' Scot t ^ su^ra, f n . 84-
100 supra, f n . 84-
101 sojira, f n . 97 
102 su_pra, f n . 84 
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a d m i s s i b i l i t y t o "be whether a confession i s v o l u n t a r y , 
i n the sense of no inducement; "being h e l d ou b t o the 
105 
accused, y and i n the sense bhot there uas no l i k e l i h o o d 
01 the accused confessing, an u n c r u t h . 
i'he f a l s i t y d o c t r i n e wos f i n a l l y r e p u d i a t e d "by 
hoid h o r n s , m Sparks v. R. when he noted 
"'.Though the learned jud^e considered bhat some 
inducements had "been h e l d o u t , he coasndered 
thau they were no"G c a l c u l a t e d or l i k e l y -co 
nake the a p p e l l a n t s confession an uncrue one 
what has no be considered, however, i s whether 
bhere were mducenenbs or other circumstances 
^ h i c h showed t h a t the statement was not a 
v o l u n t a r y cme...,f105 
I'he meaning of "vo'unbary 1 w i t h u tne r u ] e, 
i . e . whether any inducements or other circunsDances 
exisced, or ere h e l d out by a person m a u t h o r i t y , 
ran a p a r a l l e l courset^rou^hout the mneteent L_ century 
MU'I the previous t ^ s t s of a d m i s s i b i l i t y , " ' " ^ and wcs 
105 oee R. v. Enoch c. P u l l e y (1833;, 5 C. S- P. 339, 
172 E.R. 1039, "oer Parke, J, (as he bhen was) 
H« v. i'arrin^ham (1351), 2 Den. 447, 169 575 
"CParke , JtJ. ) 
10^ [1964] 1 A l l E.R. 727 ( I .C) 
105 i b i d , at p. 739• ^ee, ^ r c h b o l d , C r i m i n a l P l e a d i n g 
Evidence and P r a c t i c e (35"tb edn.), pgh. 1112, ab p. 4 
106 o u ^ e s t e d m v. owathms e ^ a l . (1831) , 4 0. c P. 
5**7\ 172 E.R. 819 (Patteson, J.) R.V 'walkley et , 1. 
I S 0 3 ) , 6 0. J I . 175, 172 E.R. 1196 (Gurney, 37J1 
R. v. Enoch L i u l l e y sut>ra, fn.103, R. v. L l o y d e t a l . 
"C1834;, 6 0. L P. 393, 172 E.R. 129, ^Patteson, J.) 
R. v. Jrew (1837), 8 G. P 0 175, 173 E.R. ^33 TColeridge, J . ) , R± v. arrij-^ham, s w a . fn.103; 
^» v* B c l d r y , supra, f n . £34. per l orke, B. R. v, 
C i l l e r Q S ^ h IS Oox 0.0. 54 (Hawkins, J.) R. v. 
Knight & fhayre (1905) , 20 Cox CO 711 ( C h a i n e l l , 
J.;. 
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s t a t e d as e o r l y as 1783 by Hofcham, B. ' By the l a u t e r 
h a l f of the n i n e t e e n t h c e n t u r y , i t t<as accepted by 
108 
Lord Coleridge, C.J. chat a confession t o "be 
v o l u n t a r y , had t o "be given w i t h o u t t h r e a t s , promises, 
evidence, or improper i n f l u e n c e , thus assuring the r u l e 
of a "broad scope of o p e r a t i o n , The proper t e s t of 
a d m i s s i b i l i t y i as a u t h o r i t i v e l y s t a t e d by Cave, J., m 
the l e a d i n g case of R. v. Thompson J 
" I f these p r i n c i p l e s and the reasons f o r them 
are, as IT: seems impossible t o doubt, w e l l 
founded, they a f f o r d t o magistrates a simple 
t e s t by > I n c h the a d m i s s i b i l i t y of s confession 
may be decided. They have to esk, i s i t proved 
a f f i r m a t i v e l y t h a t the confession was f r e e and 
v o l u n t a r y , t h a t i s , was i t preceded by any 
inducement h e l d out by a person i n a u t h o r i t y 
t c make a statement 7 I f so, and the inducement 
has not c l e a r l y been removed before the statement 
was made, evidence of the statement i s 
i n a d m i s s i b l e . " 
107 R. v. I'hoirpson, supra, f n . 73 
108 R. v. Fenaell (1881), 7 m-B.D. 147 
109 supra f n . 85, approved i n I b rahim v. R. , supra, 
f n . 7o and Jeolananan v. R Q968), 32 Or. Apo. R. 
241 (r.C.) and R. v. Col pus e t a l . (191?), 12 Or. A V D . 
R. 193. 
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CHAPTER THREE 
THE CCFCEPJ? CP "PERSON IN AUTHORITY" 
The concept; of "person i n a u t h o r i t y " w i t h i n 
the modern cormnon lav r r u l e , r e l a t i n g t o the udm l s s i b i l i b y 
of e x t r a - j u c l i c i a l confessions, was a conijara ci v e l y recent 
adoption i n the e a r l y nineteenbh century and formed no 
p a r t i n the e a r l i e r e x p o s i t i o n of the r u l e i t s e l f . As 
l a t e as the early seventeenth c e n t u r y , die r u l e was 
simply thcxb competency of an accused t ^ condemn h i m s e l f 
was c o n d i t i o n a l on bhe condemnation or confession being 
v o l u n t a r i l y g i v e n , whicn m t h i s p e r i o d was considered 
"Co be iribhout bocbure, or a c t u a l duress or c o n p i l s i o n . 
I n bhe e i g h t e e n t h century, the l a c k of j u d i c i a l 
concern as t<~ bhe s t a t u s of the person e f f e c t i n g "che 
compulsion, (which now i n c l u d e d t h r e a t s and promises), 
remained. As C- l b e r t , C.B., observed ^ ® 
"Confessions of g u i l b maoe by a p r i s o n e r t o 
any person at -nry moment of ti m e , and ac 
any p l a c e , subsequent t o the p e r p e t r a t i o n of 
the crime and previous t o h i s examination 
before the m a g i s t r a t e , are at common law 
admissible i n evidence..," (hTy i t a l i c s ) 
By bhe close of the ce n t u r y , l b was recognized that 
these confessions were i s u a l l y made by the accused y i i l e 
110 E.w of Evidence (1726), at p. 137 
- 4-7 -
i n custody, and presumably rade t o tuose who so h e l d 
nun, or t o other persons who were concerned w i t n the 
d i s p o s i t i o n o l the case. As Grose, J., sbated, m 
d e l i v e r i t . 0 the o p i n i o n of bne judges i n R. v. Lambe 
"The general r a l e r e s p e c t i ^g t h i s S£>ecies of 
testimony i s , t n a t a f r e e and v o l u n t a r y 
confession made by a perso1 accused of an 
offence i s r e c e i v a b l e i n evidence against: mm, 
whether suca confession be made at the moment 
he i s apprehended, or w h i l e those who have him 
m custody are conducting him t o the m a g i s t r a t e s , 
or even a f t e r he has entered the house of the 
magi s t r a t e f o r the purpose of undergoing h i s 
examination." 
The r e l a t i o .ship suggested by the judges m t h i s 
case, as r e 0 a r d s custody and accused's confession, was 
not soon t o be i n c o r p o r a t e d i n the general r u l e of 
a d m i s s i b i l i t y , 'The weakness m the " r u l e " as s t a t e d m 
hambe was thab i t allowed f o r the p o s s i b i l i t y of someone, 
w i t h o u t any co l o u r of a u b h o r i t y , t o i n t e r f e r e and induce 
the accused t o sneak, w h i l e the accused was i n a c t u a l 
p o l i c e custody. I t was bhis s i t u a t i o n t h a t arose m 
112 
R. v. Row, where the question again was reserved f o r 
111 suora, f n . 75 
112 (1809) Russ, L Ry. 155, 168 E.R.733 (C.C.R.) 
Approved, Deokmanan v. R. , supra, fn.109, at p.247» 
I t would appear t h a t tbe d e f i n i t i o n of a person m 
a u t h o r i t y as being someone who was concerned ^ i t h 
the apprehension, prosecubion, or examination of 
the accused, as s t a t e d i n the headnote and stabement 
of f a c t s , was t h a t of the r e p o r t e r , and noi: the 
judges. This view i s supported by R. v. hardwi ck, 
i n f r a , fn.4-. , where wood, B. , one 61 the judges i n 
Row, adopted a m c h l e s s r e s t r i c t e d d e f i n i t i o n . 
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the o p i n i o n of the judges. I n th a t case, a constable 
had appienended a person on a charge of s t e a l i n g a 
q u a n t i t y of muslins. ''hile the constable was conducting 
the accused t o the m a g i s t r a t e s , some neighbours u r L e d 
the accused t o t e l l the t r u t h and t o consider h i s 
f a m i l y . The judges agreed t h a t the confession was 
p r o p e r l y admitted., because 
"... the aJvice t o confess ja s not given or 
sanctioned by any person who had any concern." 
1 here p r e v i o u s l y an inducement alone was enougn 
to t a i n t a subsequent confession, i t seomed now nocessar; 
t h a t , f o r r e j e c t i o n to ensue, the l LducejLent l e a d i n g t o 
the confession had t o be n e l d out by a person "cojcerned 
I P "che p a r t i c u l a r case. Two years l a t e r , j.n the case 
of R. v. Iiardwick, Baron -ooa, one of the juages i n Row, 
t r a n s l a t e d tne previous o p i n i o n i n terms of the modern 
r u l e , i n h o l d i n g t h a t a constaole's w i f e was not a 
113 
person m author Lty, or havm^ .influence. 
However, n e i t h e r of these cases -was talren t o 
have l a i d , down a general r u l e , and j u d i c i a l dourt 
p e r s i s t e d b o t h as t o the existence of the concept, as 
\ e l l as i t s scope i f Lb d i d e x i t . I f i t was c l e a r 
t h a t any inducement h e l d out by a person m a u t h o r i t y 
113 (1811), C. C T. 90, 171 S.R. 1118, f n . (b) 
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would r e s u l t i n r e j e c t i o n of an ensuing confession, 
what i f bhe indueement was not held OUT; by a person i n 
a u t h o r i t y but by some other person, y e t the p r i s o n e r 
subsequently confessed t o a person m a u t h o r i t y 7 Phis 
114 
c u e s t i o n , although a p p a r e n t l y decided i n R. v. Row 
115 
arose again i n bhe cases of R. v, T y l e r e t a l , ^ and 
R. v. uobbons, where i t was h e l d t h a t a confession 
m these circumstances would be re c e i v e d , 
A s i m i l a r q u e s t i o n arose as to the s t a t u s of 
a confession made as a r e s u l t of an inducement by a p-.rson 
having no a u b h o r i t y , and made t o t n i s same person. I n 
117 
R. v. £unn, the accused was i n d i c t e d f o r l a r c e n y of a 
114 supra, f n . 112 
115 (1823), 1 C. L P. 128, 171 E.R. 1132 ( H u l l o c k , 3.) 
315 (1823), 1 C c°c 1 . 96, 171 E.R. 1117, (Park, J . ) , 
Approved, Deokmanan v. R. , sunra, f n . 109 
117 (1031), 4 C. f- P. 5^3, 172 E.R. 817, and see, R. v. 
SLaupJhter ( l 8 3 l ) , 4 C. n P. 543, 172 E.R. 818, ?n. (b) 
a case of arson, where .tfosanquet, J., had also 
refused t o r e c e i v e a confession made by a p r i s o n e r 
t o one of h i s f e l l o w workmen, who had t o l d him i t 
would be b e t t e r f o r him bo confess. I n R. v« 
Kingston (1830) , 4 C. P. 387, 172 E.R. 752, Parke, 
J., a f t e r c o n s u l t i n g L i t t l e d a l e , J., apparently 
accepted b'ns p r m c i r l e , m not r e c e j v m g a 
confession made t o a surgeon, afber an -inducement 
by the surgeon. But see, R. v. Enoch et a l . suora, 
f n . 103, where r a r k e J., a f t e r c o n f e r r i n g w i t h 
Taunton, 0., a p p l i e d d i f f e r e n t p r i n c i p l e s t o a 
d i f f e r e n t s i t u a t i o n , D n ho l d i n g a confession 
i n a d m i s s i b l e as being the r e s u l t of an inducement 
h e l d out ov a person who had accused m cusbody. 
hymn book. At h i s t r i a l , before Bosanquet, J . , the 
prosecution tendered a confession made by the accused 
to the person to whom he had proposed to s e l l the stolen 
book, and who induced the accused to speak. Over the 
contention of the prosecution that this person was not 
a person m authority, the learned judge held that any 
persons t e l l i n g a prisoner that i t w i l l be better for 
him to confess, w i l l exclude a confession made to that 
person, although that person i s not a person m authority. 
While some judges were ascertaining who m a 
given s i t u a t i o n were persons m authority within the 
r u l e , Patteson, J . , was denying the existence of the 
concept. According to t h i s learned judge, i f the 
confession was the r e s u l t of an inducement, i t was 
11S 
inadmissible, regardless who held out the inducement, 
and m R. v. Simpson^"^ he r e j e c t e d a confession induced 
by a neighbour and mother of the prosecutor's wife. As 
l a t e as 1837? there was a divergence of j u d i c i a l opinion 
as to the existence of the concept, for as Parke, B., 
( l a t e r Lord Wensleydale) observed, m R. v. Spencer etaL 
118 Por e.g. R. v. Thomas e t a l . (1834), 6 0 . & P. ^53, 
172 E.R. 1273, as explained m R. v.Shaw (183^;, 
6 C. & P. 372, 1?2 E.R. 1282. 
119 (1834) 1 Mood. 410, 168 E.R. 1323. 
120 (1837), 7 C. & P. 776, 173 E.R. 338. 
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"... there i s a difference of opinion among 
the judges, whether a confession made to a 
person who has no authority, a f t e r an 
inducement held out by that person, i s 
receivable. Some of the judges think i t i s 
receivable, and others think i t i s not so*"121 
By 1839, nowever, the problem was resolved, and 
Patteson, J . , was able to s t a t e : 
" I t i s the opinion of the judges that evidence 
of any confession i s receivable, unless there 
has been some inducement held out by some 
person m authority.••" 122 
After t h i s date, the concept f i r s t suggested m R. v. 
Row was u n i v e r s a l l y accepted, and, although "person 
m authority" within the r u l e , was not defined m 
scope, two c e r t a i n t i e s did emerge. 
I n the f i r s t place, i f a confession was induced 
by a person m authority, i t was inadmissible, regardless 
whether the confession was a c t u a l l y made to a person m 
in. 120, 
121 suBsgayat p. 359 
122 R. v. Tavlor (1839), 8 C. & P. 733, 173 E.R. 694; 
And see, R. v. Drew,supra t fn. 106. 
123 supra, fn. 112, But see, R. v. Sippett (1839), 
Maid. Ass. MS., c i t e d J.P.""Taylor, Op. P i t . 
593, fn. ( j ) , where a confession made by the 
prisoner while t a l k i n g m h i s sleep was tendered 
m evidence, but Tmdal, C.J., doubting i t s 
a d m i s s i b i l i t y , i t was withdrawn. 
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authority, or some other person* Conversely, 
i f a confession was induced "by a person not m 
authority, evidence of i t was admissible regardless 
t o whom the confession was a c t u a l l y made, whether a 
person m authority or not. 
I t would appear that, by t h i s converse proposition 
a confession which was not voluntary, would be 
admissible, i f the confession was induced by a person 
not m authority. Furthermore, i f the confession were 
the r e s u l t of actual p h y s i c a l compulsion applied by a 
person not m authority, the r e s u l t would seem to 
be the same, even though the confessor m these 
circums bances would be cepnved of h i s r i g h t to speak or 
remain s i l e n t , and forced to accuse himself, with the 
subsequent confession being not voluntary. The learned 
Parke, B., apparently recognizing t h i s defect, was 
w i l l i n g to state the rule of a d m i s s i b i l i t y of extra-
j u d i c i a l confessions as two r u l e s , when he sa i d , m 
124 See, R. v. Gibbons, supra, fn. 116, R. v. Tyler 
e t a l . supra, fn. 115, 2* v. Sherrington (1838), 
2~Uew. 123. 168 E.R. 1101 (Patteson, J . ) : R. v. 
Blackburn (1853), 6 Cox C C 533 (Talfourd, J . ) ; 
R. v. Parker (1861), 8 Cox C.C. 465 ( C C A . ) 
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R. v. Moore 123 
" I t i s admitted that confessions ought to 
he excluded unless voluntary.•. But a rule 
has been l a i d down m d i f f e r e n t precedents, 
by which we are bound, and that i s , that i f 
the threat or inducement i s held out a c t u a l l y 
or constructively by a person m authority, 
i t cannot be received, however s l i g h t the 
threat or inducement. 
As to who was a person m authority, was s t i l l 
a matter to be decided on the f a c t s of each case, 
ob j e c t i v e l y with l i t t l e regard being had as to how the 
person holding out the inducement was looked upon by the 
accused. I t was at l e a s t c l e a r that i f the person 
holding out the inducement had any concern m the 
126 127 business, or held an o f f i c e of authority, ' or held 
128 
the accused m custody, or i f the offence was against 
him,^"^ and he was a person l i k e l y to prosecute,"'"^ or 
i f he held control over accused by reason of h i s 
123 supra. fn. 97; at p. 610; approved, Deokmanan 
v. R. supra, fn. 109, at p. 230, per Viscount 
Dilhorne• 
126 Re v. Row, supra, fn. 112, R. v. Upchurch (1836) 
1 Mood. 463, 168 E.R. 1346 TParke, B.) 
127 R. v. Gibbons. supra, fn. 116. 
128 R. v. Enoch e t a l . , supra, fn. 103 
129 R. v. Moore, supra fn. 97 
130 R v. Luckhurst (1853) 6 Cox CO. 243, (Parke, B . ) . 
- 5>+ -
1-51 
re l a t i o n s h i p with accused, ^ he would he considered 
a person m authority with the r u l e , and the confession 
would he r e j e c t e d as being not voluntary. 
About the middle of the nineteenth century, an 
attempt was made by textwriters to l i m i t the scope of 
the concept to persons who were concerned with the 
132 
apprehension, prosecution or examination of accused, ^ or to persons who had some opportunity of influencing 
15-5 
the course of the prosecution, *^but as general 
propositions, they obtained l i t b l e i f any j u d i c i a l suppor 
131 Rp v. Sleeman (1853) 6 Cox CO, 24-5 (O.O.A.). 
132 See, the inaccurate headnotes m R. v. Row, 
supra, fn. 112. R. v. Moore, supra fn. 97; 
Also, 2 Russ. Cr. 839; Archbold, Criminal 
Pleading. Evidence and P r a c t i c e (1966), at 
p. 409. 
133 Kenny, Outlines of Criminal Law (15th ed.) at 
p. 4-70. 
134- I n R. v. Moore, supra fn. 97, although Parke, B., r e f e r s to <± i*uss. Or. 839, at p. 610, he does not incorporate i t as part of h i s judgment. Rather, he accepts the wider scope of the concept when he sta t e s at p. 558. 
"... a l l those who were engaged about the prosecution or apprehension of a person charged might be regarded c e r t a i n l y as persons m authority: and amongst others, the master or mistress of a servant might be a person m such authority... (My i c a l i c s ) Compare to the j u r y d i r e c t i o n i n R. v. Parker, supra fn. 124-. I n R. v. Joyce (1958; 4-2 Cr. Apps K e 19^— 
Slade, J . accepts Kenny without question, but t h i s 
case was disapproved m Commrs. of Customs & Exc i s e 
v. Harz & Power, a decision of the House of Lords, 
i n f r a , fn. 14-9. 
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As recently as 1967, Parker, L.C.J., stated m R. v. 
Wilson e t a l : 1 ^ 
"The f i r s t question that a r i s e s i s whether 
Captain Birkbeck was a person m authority. 
There i s no authority so f a r as t h i s court 
knows which c l e a r l y defines who does and who 
does not come within that category... Mr* 
Hawser m the course of argument sought to put 
forward the p r i n c i p l e that a person m authority 
i s anyone who can reasonably be considered to be 
concerned or connected with the prosecution, 
whether as i n i t i a t o r , conductor or witness. 
The court finds i t unnecessary to accept or 
r e j e c t the d e f i n i t i o n , save to say that they 
think that the extension to a witness i s going 
very much too far."156 
Tne main c r i t i c i s m of these suggested d e f i n i t i o n s 
was that they severely r e s t r i c t e d the scope of the 
concept, l i m i t i n g i t , as they did, to the sole objective 
consideration as to whether the inducer was m any way 
concerned with the prosecution. I f the inducer did not 
come within t h i s l i m i t a t i o n , the confession was 
admissible, regardless of whether the inducer did m 
f a c t , hold authority over the accused, and by h i s 
inducement rendered the confession not voluntary. The 
h e r e t i c a l d e f i n i t i o n s did not allow for inquiry as to 
whether tne accused regarded the inducer as a person m 
authority, and whether h i s so regarding him was reasonable 
135 (1967) 51 Cr. A P P. Re 194 
136 i b i d , at p. 201 
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m the circumstances. ' ( 
The question was f i n a l l y s e t t l e d m the very 
recent case of Deokmanan v. R."^^ a decision of the 
Pri v y Council. I n that case one B., at the requesb of 
accused v i a accused's brother, went to see the accused 
m prison, at which timeB. promised to help accused, by 
recovering c e r t a i n monies for him. B. then informed the 
polic e , and on t h e i r i n s t r u c t i o n s , (which were not 
revealed at the t r i a l ) , returned to prison, l y i n g to 
the accused that he was imprisoned on a warrant for a 
f i n e . The accused confessed to B., and on h i s t r i a l 
for the confessed murder and robbery, B. was a 
prosecution witness. On appeal to the Privy Council 
from a decision of bhe Guyana Court of Appeal, i t was 
held that the confession was free and voluntary, and that 
the mere f a c t that a person may be a witness for the 
prosecution, does not make that person a person m 
137 I n R. v- Wilson. i b i d , Parker, L.C.J., apparently 
used the t e s t as to how the owner of the stolen 
goods was looked upon m r e l a t i o n to those who 
stole the goods, i . e . could the accused reasonably 
consider him to be a person m authority. I t i s 
submitted that t h i s i s the proper t e s t to determine 
which persons are persons m authority within the 
r u l e . 
138 supra, fn. 109 
authority within the r u l e . 
I n rendering the judgment of the Court, Viscount 
140 
Dilhorne quoted with approval the d e f i n i t i o n of 
person m authority by Bam, J . , m the Canadian case 
of R. v. ToddV*"^ where he observed 
"A person m authority means, generally speaking, 
anyone who has authority or control over the 
accused or over the proceedings or the prosecution 
against him. And the reason that i t i s a r u l e 
of law thatconfessions made as a r e s u l t of 
inducements held out by persons m authority that 
the accused knows such persons to possess may 
well be supposed m the majority of instances 
both to animate his hopes of favour on the one 
hand and on the other to i n s p i r e him with 
awe...." (My i t a l i c s ) 
I n other words, the concept of person m 
authority receives i t s v i t a l i t y , not from the mechanics 
of the administration of j u s t i c e such as being 
concerned with the prosecution, but from the r e l a t i o n s h i p 
142 
of the person with the accused. Could the accused 
ebal. 
139 Approving R. v. Wilson/T supra, fn. 135: But see, 
R. v. Broughton U910), 6 Cr. App. R. 8, at p.11, 
per Alverstone, L.C.J., and R. v. Thomas. supra, 
fn. 118. 
140 supra, fn. 138, at p. 250 
141 (1901), Man. L.R. 364. 
142 See, supra, fn. 137, and R. v. Moore, supra fn. 97 
where counsel for the prisoner urged t h i s t e s t upon 
the court, Also, supra. fn. 138, at p# 248, 
Cummings, J.A., Guyana. 
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reasonably regard the person as a person m authority? 
I t i s submitted that t i n s t e s t suggested "by Bam, J . , 
was adopted by the learned Lord, when he stated at 
P. 247: 
"Further, even i f a promise by B. had induced 
the confession, B. was not and could not m 
t h e i r Lordships' opinion have been regarded 
by the appellant as a person m authority. 
I t has long been established that a confession 
must be induced by a person m authority to be 
admissible."143 (My i t a l i c s ) 
The essence of t h i s t e s t as to who, or who i s 
not, a person m authority within the rul e of a d m i s s i b i l i t y , 
i t i s submitted, i s the r e l a t i o n s h i p of the person to the 
accused. Were the accused and the person holding f o r t h 
the inducement m such a r e l a t i o n s h i p at the time of the 
holding out of the inducement, that the accused could 
reasonably regard that person as a person m authori t y 7 
Every case must depend on i t s own circumstance©, and a 
person held to be a person m authority m one set of 
circumstances, may not be so considered m another. 
I t i s within t h i s framework that the vast majority 
of decided cases can be reconciled as regards the concept 
of persons m authority. Within the r e l a t i o n s h i p of 
o f f i c e r s concerned with the administration of j u s t i c e qua 
143 Approving R. v. Row, supra, fn. 112, R. v. Gibbons, 
supra, fn. 116, R. v. Moore, supra. fn. 97» 
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_ _ 1/1/1 
accused, judges have considered magistrates, 
constables^"^ gaolers"^ 1" 6 searchers at g a o l } ^ prosecutors"^^ 
144 R. v. Cooper e t a l . ( 1 8 5 3 ) , 5 C. & P. 555, 172 E.R, 
1087 (Parke, J.) R. v. Drew, supra, fn. 106 R. v. 
Morton (1845), 2 M. & Rob. 514, 174 E.R. 567 
(Coleridge, J.) R. v. Harris (1844), 1 Cox C.C. 106 
(Maule J.) R. v. hurley (1844). 1 Cox C.C. 76 (Maule, 
J.) R. v. P e t t i t (1850), 4 Cox C.C. 164 (wilde, C . J . J . 
145 R. v. Gibney (1822), Jebb C.C. 15 ( I r . C.C.R.). R 0 v. C a t k i n s e t a l . supra, fn. 106 R. v. M i l l s (18537, 
6 C 8c P. 146, 172 E.R. 1185 (Gurney, B.) R. v. 
Meynell (1854;, 2 Lew. 120, 168 E.R. 1100 (Taunton, 
J . ) . R. v. Shepherd (1856), 7 C. & P. 579, 175 E.R. 
255 (G-aselee, J.) R. v. Enoch & Pulley, supra, f n . 
103, R. v. Sherrington, supra, f n. 124 R. v. Day, 
supra, fn. 96. K. v. C o l l i e r e b a l o (18487, 3 Cox C.C. 
57 (Williams J . 7 R. v. Cheverton (1862), 2 P. & P. 
835, 175 E.R. 1508 ( E r i e , G.J.) R. v. Coley (1868), 
10 Cox C.C. 556 (Mellor, J . ) ; R. v. Bates (1871). 
11 Cox C.C. 686 (Montague Smith. J . ) , R. v. Joyce 
supra, fn. 154, R. v. Richards L1967J 51 Cr.TppT R, 
266. ~ 
146 R. v. Sealey (1844), 8 J»P. 528 (Nightman, J.) 
147 R. v. Winsor (1864) 4 P. & F. 560, 176 E.R. 599 
TChannell, B.) 
148 R. v. Croydon e t a l . (1846), 2 Cox C.C. 67 (Rogers, J.) 
R. v. Wilsoffi L supra, fn. 155* I n the sense of those 
wronged by the offence, or those l i k e l y to prosecute 
as informants or complainants, see. R. v. C o l l i e r etal* 
supra. fn. 145, R. v. Luckhurst. supra, fn. 150, R. v. 
Moore, supra, fn. 97 , R. v. Partridge (1836), 7 C. & P. 
5 5 1 , 175 E.R. 245 (Patteson, J . ) , R. v. Richards 
(1852), 5 C. & P. 518, 172 E.R. 995 (Bosanquet J . ) ; 
R. v. Upchurch supra, fn. 126, R. v. G r i f f i n (1809;, 
Russ. & Ry. 151, 168 E.R. 752 (C.C.R.): R^ v. Jones 
(1809), Russ. 8c Ry. 152, 168 E.R. 755 (C.C.R.), R. v. 
^rown (1845), 9 J.P. 514; R. v. Broughton, supra, fn. 
159. 
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customs o f f i c e r s , 1 ^ and, indeed, the government i t s e l f ^ 0 
to be within the concept. S i m i l a r l y , any confession 
obtained by any individual inducing the accused w i l l be 
re j e c t e d , i f the inducement was held out m the presence 
or hearing of a police o f f i c e r , and the o f f i c e r accepted 
the inducement as h i s own by not taking steps to remove 
i t . 1 * 1 
Other relationships placing accused m the 
servient position have been j u d i c i a l l y considered, such 
152 153 as master-servant, ' captain-crew member, ^ army 
149 Commissioners of Customs & Excise v. Harz e t a l . 
L1967J 51 Or. App. H. 125. 
150 R. v. Boswell e t a l . (1842), 0. & M. 584, 174 E.R. 
645 (Cresswell, J . ) , R. v. Blackburn supra, fn. 
124. 
151 R. v. Laugher (1847), 2 Cox 0.0. 154 (Pollock, L.G.B.) 
I - v- M i l l e r e t a l . (1849), 5 Cox C.C. 507 (Wightman, 
J . ) , And see, g. v. Pountney e t a l . (1856), 7 C. & P. 
502, 175 E.R. 154 (Alderson B.), R. v. C o l l i e r e t a l . . 
supra, fn. 145; R. v. Luckhurst. supra, fn. 150; 
R. v. Clearv (1965), 48 Cr. App. R. 116; R. v. Parker, 
supra, fn. 124. 
152 R. v. Taylor, supra. fn. 122, R. v. Richards. supra. 
fn. 148; R. v. Upchurch. supra. fn. 126, R. v. Hearn 
(1841), 0. & M. 107, 174 E.R. 451 (Ooltman, J . ) ; R. v. 
gewett (1842), C. & M. 554, 174 E.R. 625 (Patbeson, J.) 
R. v. Rule (1844), 8 J.P. 599 (Lord Abinger), R. v. 
Moore, supra, fn. 97; R. v. Rue (1876), 15 Cox C.C. 
209 (Denman, J . ) , R. v. Mansfield, supra. fn. 86, 
R. v. Stanton (1911), 6 Cr. App. R. 198, But see, 
R. v. Sleeman. supra, fn. 1 5 1 , where a daughter of 
master, qua servant-accused was not considered a 
person m authority. 
155 R. v. Parratt ( 1 8 3 1 ) , 4 C. & P. 570, 127 E.R. 829 fAlderson J.) 
154 155 o f f i c e r - p r i v a t e , y teacher-student, y y employer-
156 
employee, y and the person occupying the dominant 
157 
position has been held to be a person m authority. y t 
154 Ihrahim v. R., supra, fn. 78, JL v. Smith ( 1 9 5 9 ) , 46 Or. App9~"R, 121 (C.H.A.C.). 
155 R. v. McLintock [1962] Or. L. Rev* 549 (C.C.A.). 
156 R. v. Thompson, supra, fn. 85 
157 Tke r e l a t i o n s h i p of doctor-patient, which normally 
may not be an authority r e l a t i o n s h i p , w i l l so be 
considered i f the doctor assumes authority over 
h i s accused patient* See, R. v. Howell Cl948], 
1 A l l E.R. 794 (C.A.), R. v. Kingston^supra, fn. 117 
R. v. Gibbons, supra, fn. 116, R. v. Garner, supra 
fn. 95. I n R. v. Downing, Chelmsford Sp. Ass. 1840 
MS., and c i t e d Taylor, Evidence (1848), at p. 589, fn 
(m), before Lord Abmger, a nurse as well as a 
surgeon were considered to be i n authority. As to 
the husband-wife r e l a t i o n s h i p , see R. v. Laugher 
supra T fn. 1 5 1 , where Pollock, L.C.E. stated at P. 135; 
"... we should be c a r e f u l not to admit 
anything that might have been sa i d m 
consequence of that connection between 
the husband and wife, for which the law 
implies coercion." 
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CHAr' L'ER FOUR 
I I T I J C E I _ J : T . i T i i j r ?iu RULE 
E x t r a - j u d i c i a l confessions, or statements by the 
jccuseo, \rovmn or tend 1 no, to prove i a s gu L l t t o "be 
158 
sdmissiole : i evidence, <ust be v o l u n t a r y , i n -che 
sense bnet they must nob oe preceded oy any inducement 
159 ] 61 h e l d out b"? a ueison i n a u t h o r i t y ^ y t o the accused. 
155 I n R. v. Lai d r y , s< pr<?, f n . SLl , - r r i i e , , stsbed 
"Jnere as no doubt as GO the general r u l e of lav*. 
E v j r y cr n f e s s i o n , t o oe admissible i n evidence 
muc b be v o l u n t a r y , and ?ny inducement h e l d o u t , 
e i t h e r by promse of f a v o u r , or t h r o a t o f horn, 
Clio of r n i n d e f i n i t e n a t u r e , wi] 1 exclude i t . " 
159 See, g e n e r m l / , supra, c.3 
160 R. v. Jlhompson, so - ^ d , f n . 85, R. v. £ejinell, 
s u j r s , f n . 10S. I n Ibrahim v. R. , s^ura, f n . 78 
Lord jumnm s t a t e d 
"It^J ias 1 n^ been est a l i s h e d cs c p o s i t i v e r u l e 
of E n g l i s h c r i m i n a l law t h a t no statement by on 
accused i s admissible un evidence a j y 111st him 
L i a l e s s i t i s s ov/n by bne prosecutor t o nove been 
a volunt".r statement i n the oense tno b i t has not 
been o'>b'ined from mm e i t h e r by f e a r of p r e j u d i c e 
or nope of advantage exercised or h e l d out by a 
person i n a u t h o r i t y . " 
^ee, also Sparks v. R. , supra, f n . 104, 
Qoii n b s i o n o r s of Customs L Excise v. Karz ebnl. , 
suora, f n . 149• 
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As e a r l y as 1822, m the I r i s h case of R. v. 
Gibney, the judges unanimously held that the 
"inducement" within the rule must be temporal m nature, 
i f exclusion of the "Gendered confession was to r e s a l e . 
S i m i l a r l y , s i x years l a t e r , m what i s now considered the 
162 
leading case of R. v. Gilham, the accused was gaoled 
for murder, afte r a coroner's inquest. While m gaol, 
he spoke to the gaoler, saying. "V/ell, they w i l l hang me 
for t h i s I know but I thank God I am innocent of t h i s 
murder," to which the gaoler r e p l i e d , "Don't add l i e s to 
the crime." The gaoler then sent for a chaplain who told 
the accused i t would be better for him to confess h i s 
s i n s before God, and at a second interview, also urged 
the accused that i f he knew himself g u i l t y , to reconcile 
himself with God. The accused then confessed, f i r s t to 
the gaoler, and then to the Mayor, who cautioned him 
before taking h i s statement, to which accused had no 
objection of signing. 
I n the course of judgment on the point reserved, 
165 
Lord Tenterden stated J 
161 supra, f n . 145 
162 (1828), 1 Mood. 186, 168 E.fi. 1255 (C.C.R.) 
165 supra, fn. 162 at p. 12'J-2 See, also, R. v. 
Radford (1825), ± nood. 197, 168 E.R. 1259 
which was apparently decided on p r i v i l e g e . 
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"The whole argument, therefore, on the other 
side, a$ to the r e l i g i o u s impressions i s founded on 
a f a l l a c y : because the motives are not of a c l a s s 
that can j u s t i f y a f a i r and reasonable suspicion 
that the confessions given under such motives are 
untrue. And with regard to any temporal hopes, 
none such existed, or i f they did e x i s t , the 
eff e c t of them i s e n t i r e l y got r i d of by the 
cautions given the prisoner before the confessions 
were made." 
I t was c l e a r that s p i r i t u a l stimulus, such as the 
fear of &od, was not an inducement within the r u l e , 
regardless i f i t did operate on the mind of an accused. 
Nor did i t matter to whom the confession was made. I f the 
hope, fear, or influence held out was nottemporal, the 
164 
subsequent confession was received. I n R. v. v&liL, a 
thi r t e e n year old boy was charged with murder. While m 
custody, he was approached by a person associated with 
h i s custodian, and told: "Now kneel down. I am going to 
ask you a very serious question, and I hope you w i l l t e l l 
me the truth, m the presence of the Almighty." A l l the 
judges agreed that the boy's confession was properly 
165 
admitted, and m R. v. Risborough, ' where a clergyman 
urged an accused ten year old to "speak the truth m the 
face of God", a s i m i l a r r e s u l t obtained, although the boy 
164 (1835), 1 Mood. 453, 168 E.R. 1341 
165 (1847), 11 J.P. 280. 
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confessed to a constable, and not to the clergyman. ± b b 
S i m i l a r l y , mere moral exhortations are not 
considered as inducements within the rule and s u f f i c i e n t 
-j go 
to exclude confessions* I n R. v, Sleeman ? 9 maid-
servant under a charge of se t t i n g f i r e to one of her 
master's farm buildings, was given into temporary custody 
of the master's daughter. The daughter neither l i v e d m 
her father's house, nor had any control over the servant. 
When alone together, the daughter t o l d the accused 
servant: " I am sorry for you, you ought to have known 
better, t e l l the truth, whether you did i t or not." 
When the accused r e p l i e d her innocence, the daughter 
added. "don't run your soul into more s i n , but t e l l the 
truth." Parke, B., speaking for the Court of Criminal 
Appeal, held the re s u l t i n g confession to be properly 
admissible as what was spoken to the accused did not amount 
166 I t i s to be noted that bhe accused m each case was 
a person of tender years. I t would seem to the writer 
that the fear of God would be a much more r e a l 
inducement than temporal fear or hope for such a 
young person to speak. But even more so, i t would be 
a much more r e a l inducement for the young person to 
speak the truth, and t h i s would appear to be the 
overriding consideration of the courts. As such, i t 
i s consistent with the t e s t as to the competency of 
very young persons to give evidence on oath. 
167 supra T fn. 151 
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to a threat or inducement within the r u l e . I n R. v. 
Reeve e t a l . " ^ ^ two "boys, one eight years old, the other 
a l i t t l e older, were m custody on suspicion of obstructing 
a t r a i n . While m custody one of the boys' mothers 
s a i d "You had better, as good boys, t e l l the truth',' 
whereupon both boys confessed. The confessions were Md 
to have been r i g h t l y received m evidence. 
I n every case, the question to be -^sked i s whether 
any inducement was exercised or held out to the accused, 
168 (1871), 12 Cox C.C. 179 (C.C.A.), and see per K e l l y , 
C.E. at p. 180. I n R^jv. J a r v i s , supra, fn. 84, a 
youn° accused was told by hi s master. " J a r v i s 
1 think i t i s r i g h t I should t e l l you that, besides 
being m the presence of my brother and myself, you 
are m -che presence of two o f f i c e r s of the polic e , 
and I should advise you that, to any question that 
may be put to you, you w i l l answer t r u t h f u l l y , so 
that i f you have committed a f a u l t you may not add to 
i t by st a t i n g what i s untrue." A l e t t e r was then 
produced, which J a r v i s denied writing, to which h i s 
master (the prosecutor) r e p l i e d "Take care, J a r v i s , 
we know more than you think we know." I t was held 
by K e l l y , C.B., Bramwell, B., Wi l l e s , Byles, and 
Lush J . J . , concurring, that these words did not 
import an inducement within the r u l e . See also, 
with reference to "good g i r l s " , R. v. Stanton, 
supra, fn. 152. I n R. v. Edwards (1869), 33 J.P. 
119, the words used by a mistress qua her servant 
were "you may as well t e l l the truth, i t i s sure 
to be found out. I t was held, per Cleasby, J . , that 
t h i s was only an exhortation to t e l l the truth, and 
not an inducement withjn the r u l e . 
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and any motivation other than a temporal inducement w i l l 
not be s u f f i c i e n t answer to exclude the tendered confession 
from being admitted. However, i f there i s a temporal 
inducement together with any sort of moral or r e l i g i o u s 
stimulus, the confession w i l l not be received. Regardless 
of what other motivation there i s , i f there i s a threat, 
promise, or other temporal inducement, however s l i g h t , 
the r e s u l t i n g confession w i l l not be received m evidence 
169 
as being voluntary. I n R. v. Day t a policeman asked 
an eight year old questions with reference to the Lord's 
prayer, where he ^ould go i f he t o l d a l i e , and whether 
God knew everything. The boy not replying, the policeman 
then asked whether he thought God knew who had set f i r e to 
the haystack. The boy, who did not reply, began to cry. 
The policeman persisted, t e l l i n g the boy he would apprehend 
him on a charge of arson. The boy confessed, which 
confession was r e j e c t e d by C r e s s ^ e l l , J . at the t r i a l . 
I t i s also c l e a r that not only does the inducement 
m order to deprive the confession of i t s voluntariness have 
to be temporal, but i t must also be external as regards bhe 
accused. That i s , i t must be held out to the accused. 
I n t e r n a l s t i m u l i , such as a product of the imagination of 
the accused, whether temporal m nature or not, w i l l not be 
169 supra, fn. 96 
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inducements within the r u l e . I n R_. v. GnrlVn no ^70 
171 
Hamilton, J . , observed: ' 
"where a d e f i n i t e ho^ e of pardon has been held 
out, but by a person not m authority, the 
confession has constantly been held to be 
receivable. A hope of pardon held out by 
appellant to himself can be m no better 
position." 
S i m i l a r l y , the inducement must be held out to the 
accused, and any inducement offered to one person cannot 
affe c t the a d m i s s i b i l i t y of a confession made by another 
person, although the other person happened to be present 
172 
when the inducement WJLS offered. ' Nor does the 
inducement have to be an inducement held out to the accused 
by a person m authority, to confess. The purpose of the 
rule from i t s inception has been to prevent the accused from 
170 ( 1 9 1 1 ) , 7 Or. App. R. 12. 
171 i b i d , at p. 14. However, a mis-interpretation by 
accused of an external stimulus, for e.g., words 
being spoken to him, w i l l not r e s u l t m a 
subsequent confession being received, i f the 
external stimulus on i t s face possibly admitted 
of the interpretation placed on i t by the accused. 
See, R. v. Nprtham (1968), 52 Or. App. R. 97 , at 
pp. 104, 105, per Wmn, L . J . 
172 R. v. Jacobs e t a l . ( 1 8 5 0 ) , 4 Cox C.C. 54. I t i s 
submitted, however, that i f the circumstances 
admitted of the possible b e l i e f by accused that the 
inducement applied to him, or i f an ambiguity arose, 
the confession w i l l be r e j e c t e d . See, supra, fn. 17L 
being compelled to sneak. According to Pollock, L.G.B. 
"The r e a l question i s , whether bhe language used 
can be understood as conveying some intimidation, 
or offering some reward which might induce the 
person addressed to speak at a l l , the objection 
does not consist m the inducement to acknowledge 
g u i l t , but the inducement to speak at a l l , " 174 
I f the accused i s induced to speak, and m speaking, 
acknowledges the crime with which he i s charged, either 
wholly, or m part, the inducement w i l l be s u f f i c i e n t to 
deprive the acknowledgment of voluntariness within the r u l e , 
and therefore, w i l l not be admissible m evidence. The 
prerequisite of a d m i s s i b i l i t y i s that the acknowledgment 
or confession must be a product of the free operation of 
the w i l l of the accused. Any inducement, temporal m 
nature, and held out to the accused by a person m authority, 
d i r e c t l y or i n d i r e c t l y , w i l l deprive the confession of the 
necessary voluntary character. 
I n the f i r s b h a l f of the nineteenth century, i t was 
175 Ht v. Baldrv. supra, fn. 84, at p. 529. 
174 I t i s inherent that the inducement must be 
communicated to the accused, and i f so, the confession 
of the accused w i l l be rejec t e d , whether the 
inducement was a c t u a l l y i . e . d i r e c t l y communicated, 
or constructively, i . e . i n d i r e c t l y communicated. See 
R* v. Moore. supra, fn. 97? at p. 610, per Parke, B. 
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propounded by some text-writers that the inducement, m 
order to negative voluntariness, must re l a t e to the 
175 
charge or contemplated charge against the accused* 
This h e r e t i c a l l i m i t a t i o n , however, unsupported as i t was 
176 
by j u d i c i a l authority, { was recently l a i d to r e s t by 
Lord Reid, m Commissioners of Customs and Excise v. 
177 
Harz e t a l . , a decision of the House of Lords, when he 
s t a t e d : 1 7 8 
" I t i s s a i d that i f the threat or promise which 
induced the statement r e l a t e d to the charge or 
contemplated charge against the accused, the 
statement i s not admissible, but that i f i t 
r e l a t e d to something e l s e , the statement i s 
admissible. 
175 I t would seem to nave f i r s t appeared m Joy, 
Confessions and Challenges (1842), at p. 12, 
which states "But the threat or inducement held 
out must h jve reference to the prisoners escape from 
the charge..." I n 1848, Taylor, Qn.Cit. supra, f n . l , 
at p. 592, i t was s i m i l a r l y stated ^ e come now to 
the nature of the inducement, and here i t may be l a i d 
down as a general rule that m order to exclude a 
confession, the inducement whether i t be m the shape 
of a promise, a threat, or mere advice mus^ have 
reference to the prisoner's escape from the criminal 
charge against him." 
176 But see, R. v. Parker, supra, fn. 12^. I n R. v. 
Joyce. supra, fn. 134, Slade, J . , accepted Kenny, 
Outlines of Criminal Law, which m turn copied the 
heresy. See, also, R. v. Shuter [19663 Cr.L.Rev.104, 
(Fenton Atkinson, J . J . 
!77 supra, fn. 149 
178 i b i d , at p. 158 
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That the alleged ru l e or formula i s i l l o g i c a l 
and unreasonable I have no doubt, Suppose that 
a daughter i s accused of s h o p l i f t i n g and l a t e r 
her mother i s detected m a s i m i l a r offence, 
perhaps at a dif f e r e n t branch, where the mother 
i s brought before the manager of the shop. He 
might induce her to confess by t e l l i n g her that 
she must t e l l him the truth and i t w i l l be worse 
for her i f she does not or the inducement might 
be that, i f she w i l l t e l l the truth, he w i l l drop 
proceedings against the daughter. Obviously "she 
latber would m most cases be f a r the more 
powerful inducement and f a r the more l i k e l y to 
lead to an untrue confession. But i f t h i s r u l e 
were r i g h t , the former inducement would make 
the confession inadmissible, but the l a t t e r would 
not. The law of England cannot be so ri d i c u l o u s 
as that." 
Thus, i t i s emphasized that "inducement" within the 
rule i s used m a completely unr e s t r i c t e d sense as to kind. 
J-hirmg the eighteenth and nineteenth centuries, the question 
a r i s i n g m the vast majority of cases was whether c e r t a i n 
words spoken to the accused amounted to an inducement, and 
threats and promises were emphasized as heads of inducement, 
almost to the exclusion of a l l other forms. The words 
" I t i s better" or " i t w i l l be better or worse" were given 
a technical meaning, and usu a l l y resulted m exclusion 
179 
of ^ subsequent confessions. f y For example, confessions 
179 I n ( 1 8 0 3 ) , 2 East P.O. 659, the learned author states* 
"... saying to the prisoner that i t would be worse for 
him i f he did not confess, or that i t would be better 
for him i f he did, i s s u f f i c i e n t to exclude the 
confessions according to constant experience." See, 
also, R. v. Dunn, supra, fn. 117, R» v. Baldry, supra, 
fn. 84 at p. 550, su r a , fn. 178. 
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have "been excluded where the phraseology used was 
180 
"... i t w i l l he better for you i f you confess", "You 
are under suspicion of bhis, and you had better t e l l a l l 
181 
you know", "you had better t e l l the truth, or i t w i l l 
182 
l i e upon you and the man w i l l go f r e e . " "You had better 
s p l i t , and not s u f f e r for a l l of them", 1 8^ " I t would have 
184 
been better i f you had told at f i r s t " , "she had better 
t e l l a l l " , 1 8 ^ "you had better not add a l i e to the crime 
of t h e f t " 1 8 6 "you had better t e l l yoi did i t " , 1 8 7 "you 
188 
had better t e l l a l l about i t i t w i l l save trouble", 
180 R. v. G r i f f i n , supra, fn. 148, R. v. Jones, supra, fn. 
148, R. v. Spencer, supra, fn. 120, R. v. Sherrington 
supra fn. 124, R. v. Slaughter, supra, fn. 117 
181 R. v. Kingston, supra, fn. 117 
182 R. v. Enoch e t a l . , supra, fn. 103 
183 £• v. Thomas e t a l . supra, fn. 118 
184 R. v. Walkley e t a l . supra, fn. 106 
185 2° v ° Gibbons. supra, fn. 116, R, v. Meynell, supra 
fn. 145. 
186 R. v. Shepherd, supra, fn. 145 
187 5* v. Taylor, supra, fn. 122 
188 R. v. Cheverton, supra, fn. 145. 
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i t would be better for h i s own and his wife's sake i f 
he made a statement; 1 8^ " t e l l the truth, i t w i l l be 
better for you to do s o " , 1 ^ 0 "you had better t e l l the 
truth i t may be betcer for you","1"-^ "you had better t e l l 
192 
me a l l about the corn that i s gone", J " i t w i l l be 
better for you to t e l l the truth, as i t w i l l save the 
shame of a search warrant m your h o u s e " , " i f she 
did not t e l l she might get h e r s e l f into more trouble and 
i t would be worse for h e r " , 1 ^ " i t i s better f o r him to 
t e l l the truth and not to put people to the extremities 
195 
he was doing", ^ J and "you had better t e l l where you got 
189 R. v. Sutherland e t a l . C19593 Cr. L. Rev. 440 
TCC.A.;, See, R. V. Richards, supra, fn. 145 
190 R. v. f^ule, supra, fn. 152 
191 R. v. Earner, supra, fn. 95> R* v. Fennell. supra, 
fn. 108. But not "you had better speak the truth" 
R. v. Millen e t a l . ? supra, fn. 151• £• v. Moore supra, f n . 97? Or, "you had better t e l l the tr u t h " 
R. v. Parker. supra, fn. 124. See, also, supra, 
fn. 168. 
192 R. v. Rose (1898), 67 L.J.Q.B. 289 (C.G.R.) 
193 §• v. C o l l i e r e t a l . aiipxa, fn. 145. 
194 R. v. Colev. supra, fn. 145 
195 £• v. Doherty (1874), 13 Cox C.C. 23 
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the p r o p e r t y . "^ -96 
Other phrases suggesting b e n e f i t or harm as 
t h r e a t s or promises were e q u a l l y h e l d to t a i n t 
confessions obtained from the accused, as m the case 
of the f o l l o w i n g . " I am m gr e a t d i s t r e s s about my 
i r o n s i f you w i l l t e l l me where they are, I w i l l be 
,,198 
197 
favourable t o you," J ( "Nary, my g i r l , i f you are 
g u i l t y do confess, i t w i l l perhaps save your neck; 
i f she d i d not t e l l a l l about i t t h a t n i g h t , a constable 
would be sent f o r m the morning t o take her before a 
199 
m a g i s t r a t e , ..• i f you do not t e l l me who your p a r t n e r 
was, I w i l l commit you t o p r i s o n as soon as we get t o 
196 R. v, Dunn, supra, 4 f n . 117* I n the e a r l y 
n i n e t e e n t h c e n t u r y , i t was the p r a c t i c e of p o l i c e 
witnesses t o s t a t e m t h e i r testimony t h a t they d i d 
not say " i t would be b e t t e r " , or other s i m i l a r 
phrases. For i n R. v. Moore supra, f n . 81 
i t was s t a t e d : I d i d not t h r e a t e n him or promise 
him i t should be b e t t e r i f he s a i d anything." 
S i m i l a r l y , m R. v. Skuce (1835), 2 Cent. Cr. Ct. 
R. I l l ( L i t t l e d a l e , J.) " I d i d not t e l l him i t would 
be b e t t e r t o confess or worse i f he d i d n o t . " See, 
a l s o , R. v. Dousett (1835), 2 Cent. Cr. Ct. R. 180 
( L i t t l e d a l e , J.) at p. 181, R. v. H a l l (1834), 1 
Cent. Cr. Ct. R. 234- ( T m d a l , L.C.J77T 
197 £• v. Cass,supra, f n . 74 
198 R. v. Unchurch ? supra. f n . 126 
199 R- v. Richards 3supra, f n . 148 
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N e w c a s t l e ; " 2 0 0 " I f you w i l l t e l l where the p r o p e r t y 
201 
i s , you s h a l l see your w i f e " , "... you w i l l not "be 
hung"; " I s h a l l he o b l i g e d t o you i f you would t e l l 
us what you know about i t , i f you w i l l n o t , we of course 
can do n o t h i n g ; " 2 0 ^ i f she d i d not t e l l the t r u t h about 
the t h i n g s found m the pump, he would send f o r the 
constable t o take h e r , " 2 0 ^ " I dare say you had a hand 
205 
m i t , you may as w e l l t e l l me a l l about i t " ; t e l l 
206 
the t r u t h i f she knew anything about i t ; "Put your 
cards on the t a b l e . T e l l them the l o t . I f you d i d h i t 
207 
him, they cannot hang you"; ' " I have enough against 
203 
you", "Unless you give me a more s a t i s f a c t o r y account, 
200 R. v. P a r r a t t . supra, f n . 153 
201 R. v. L l o y d e t a l . f supra, f n . 106 
202 R. v. Winsor, supra, f n . 147 
203 R« v. P a r t r i d g e . supra. f n . 148 
204 R. v. Hearn, supra, f n . 152, See, a l s o , R. v» 
Walah (1843), I r . C i r . R. 866 
205 S« v > Croydon e t a l . ? supra, f n . 148 
206 R. v. Laugher, supra. f n . 151 
207 R. v. Clears, supra, f n . 151 
208 R. v. Graham (1839), 1 Craw. & Dix. 99 
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I w i l l take you "before a m a g i s t r a t e , " 2 0 ^ " T e l l me where 
the t h i n g s are and I w i l l be favourable t o you. 1' 
" I f you t e l l me about t h i s m a t t e r , you can have b a i l 
A confession, m order t o be admissible i n 
evidence must be v o l u n t a r y , and any words spoken t o 
accused by a person m a u t h o r i t y , e i t h e r d i r e c t l y or 
212 
i n d i r e c t l y , which could p o s s i b l y amount t o a t h r e a t 
US 
or promise, however s l i g h t , w i l l negative t h i s r e q u i s i t e 
209 R» v» Thompson. supra, f n . 73. See, R. v. 
Broughton, supra. f n . 139 
210 i b i d 
211 R. v. Northam T supra, f n . 171, a t p. 100, per Winn, 
L.J. See a l s o , R. v. Howes (1834), 6 C. &. P. 
404, 172 E.R. 1296 (Denman, L.C.J.), where accused 
was t o l d t h a t i f he t o l d a l l , he would be a c q u i t t e d * 
212 For e.g», 2* v. Luckhurst.supra. f n . 130, R. v. 
Simpson T supra, f n . 119; 
213 As t o promises, see R. v. Ackroyd e t a l . (1824), 
1 Lew. 49, 168 E.R. 954 ( H o l r o v d , J.) (promise of 
l i b e r t y or of r e c e i v i n g reward); R. v. Hall» supra, 
f n . 74; R. v. G i l l i s , s u p r a , f n . 86 ( t u r n i n g K i n g 1 s 
evidence;; R. v. Hewett» supra, f n . 152 R. v. 
Mansfield,supra, f n . 86 (promise of f o r g i v e n e s s ) . 
R. v. Boswell e t a l . i supra, f n . 150; R. v. Di n g l e y 
e t a l . (1841), 1 C. & K. 637, 174 E.R. 971 ( P o l l o c k , 
CB.) * R. v, Blackburn^ supra, f n . 124; R. v. Barker 
(1941;, 28 Cr« App. R. 52 (promises of pardon); 
However, i t i s submitted t h a t n o t h i n g i s gained by 
t r e a t i n g t h r e a t s and promises s e p a r a t e l y . Words 
amounting t o an inducement m most cases suggest 
b o t h a t h r e a t and a promise. For example, I f you 
confess, I w i l l f r e e you" suggests a promise t o do 
so i f accused confesses, and a t h r e a t not t o do so 
i f accused does not confess. Even m the case where 
a confession i s e x t o r t e d by a c t u a l v i o l e n c e , the 
accused confesses, not because of the v i o l e n c e m 
f a c t a p p l i e d , b u t because of the imminent f e a r of 
i t c o n t i n u i n g and the hope of i t s t o p p i n g . 
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v o l u n t a r i n e s s r e s u l t i n g m r e j e c t i o n o f the confession 
The question m every case i s whether t h e r e was an 
inducement, and i f words spoken t o the accused i s the 
sole circumstance t o be considered by the t r i a l judge, 
the words themselves must be looked at t o see i f t hey 
215 
c o n t a i n an inducement, y i . e . whether the language use 
could be understood by the accused as o f f e r i n g him any 
pi r 
b e n e f i t , or suggesting any t h r e a t , however s l i g h t . 
214 As examples of words which d i d not amount t o an 
inducement, see R. v. Vernon^supra, f n . 85 ("How 
came you to do i t M ) . R. v. Reason Tsupra, f n . 84 
( " I must know more about i t . " ) , R. v. Jones 
(1672), 12 Gox C C 241 ( C C A . ) ("Now i s the 
time f o r you t o take i t [ t h e s t o l e n purse] back 
to h e r . " ) . R. v. Shaw,supra, f n . 1 1 8 . ( " I wish 
you would t e l l me how you murdered the Doy - pray 
s p l i t . " ) . See, a l s o , R. v. Court* supra, f n . 90. 
R. v. Brown.supra, f n . 148, R. v. Warren. (1848), 
12 J.P. 571, R. v. Z e i g e r t (1867), 10 Cox CO. 
555 ( W i l l e s , ? . ) . 
215 RJL v. Rose, supra, f n . 192 
216 R. v. Baldry. supra, f n . 84, per P o l l o c k , L.CB. 
R. v. Jarvis„ supra, f n . 84> per K e l l y , C.B., at 
p. 576, where he s t a t e d "The quest i o n i s , do the 
words used by the prosecutor, when s u b s t a n t i a l l y , 
f a i r l y , and reasonably considered, import a 
t h r e a t or promise t o the accused, according as 
he should answer" 7 
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I n the recent case of £L. v. Northam. ( the 
accused suggested t o a p o l i c e o f f i c e r t h a t , i f he 
admitted c o m p l i c i t y m one offence of housebreaking, 
he should be allowed t o have i t taken i n t o c o n s i d e r a t i o n 
at h i s forthcoming t r i a l on s i m i l a r o f f e n c e s , r a t h e r 
than have a separate t r i a l . At the t i m e , accused's 
w i f e was pregnant and not m good h e a l t h . The p o l i c e 
o f f i c e r agreed t o t h i s and accused confessed. The 
accused, however, was t r i e d s e p a r a t e l y and h i s 
confession was admitted m evidence. On appeal, 
h o l d i n g t h a t the confession was i m p r o p e r l y admitted 
as i t was the r e s u l t of an inducement by a person m 
a u t h o r i t y , Winn, L.J., ooserved, m quashing the 
c o n v i c t i o n : 
" I t i s not the magnitude, i t i s not the 
cogency t o the reasonable man or t o persons 
w i t h such knowledge as i s possessed by lawyers 
and others which i s the proper c r i t e r i o n . I t 
i s what the average, normal, probably q u i t e 
unreasonable person m the p o s i t i o n of the 
a p p e l l a n t at the time might have thought was 
217 supra, f n . 171 
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l i k e l y t o r e s u l t t o h i s advantage from 
the suggestion agreed t o by the p o l i c e 
o f f i c e r . " 2 1 8 
The r u l e i s t h a t confessions must "be v o l u n t a r y , 
and i t i s t o he remembered t h a t a n ything spoken t o 
accused i s o n l y one form of p o s s i b l e inducement s u f f i c i e n t 
218 i b i d , a t p. 104. The l e a r n e d j u s t i c e continued: 
"The Court r e a l i s e s t h a t t h i s i s imposing y e t 
one more c l o g upon the e f f i c i e n t performance 
by the p o l i c e of t h e i r d u t i e s . " I t i s 
r e s p e c t f u l l y submitted by the w r i t e r t h a t the 
d o c t r i n e so a b l y expounded by Winn, L.J., 
unwarranted and unenforced by case a u t h o r i t y 
as i t i s , tends o n l y t o f u r t h e r c o n f usion of 
t h i s f a c e t of the r u l e r e l a t i n g t o confessions. 
For a f u r t h e r c o n f l i c t i n g d o c t r i n e by the 
same learned judge, see R. v. Richards, supra 
f n . 145, at p. 268. From the i n c e p t i o n of the 
r u l e , words amounting t o a t h r e a t or a promise, 
however s l i g h t , served t o exclude confessions 
as a r e s u l t t h e r e o f . The question i s how the 
accused could have understood the words, 
w i t h o u t regard as t o whai: a reasonable man or 
average man m the p o s i t i o n of the accused may 
have thought. I t i s submitted t h a t i t was t h i s 
t o which Lord Reid a l l u d e d m Commissioners of 
Customs & Excise v. Harz e t a l . supra, f n . 149, 
at p. 158; thus emphasizing t h a t the f a c t s m 
each case must be considered m r e l a t i o n t o the 
p a r t i c u l a r accused. I f Winn, L.J. fs t h e o r y 
were c o r r e c t , a below-average accused of sub-
normal i n t e l l i g e n c e would be p r e j u d i c e d by the 
average-normal o b j e c t i v e standard. 
- 80 -
t o negative v o l u n t a r i n e s s . The u n r e s t r i c t e d scope of 
inducement w i t h i n the r u l e was emphasized m the l e a r n e d 
judgment of Hays, J,, m the I r i s h case o f R. v. 
219 
Johnston. J when he observed* 
" A l l t h a t the Common law r e q u i r e s i s t h a t the 
confession m p a i s he v o l u n t a r y . But t h a t word 
i s t o be understood m a wide sense, as 
r e q u i r i n g not o n l y t h a t the p r i s o n e r should 
have f r e e w i l l and power t o speak, or r e f r a i n 
from speaking, as he may t h i n k r i g h t , but also 
t h a t h i s w i l l should not be warped by any 
u n f a i r , dishonest, or f r a u d u l e n t p r a c t i c e s , t o 
induce a confession... 
Upon t h i s p r i n c i p l e , i t i s t h a t , m the tenderness 
of modern times, judges have u n i f o r m l y r e f u s e d t o 
rec e i v e m evidence a confession t h a t has been 
e i t h e r c e r t a i n l y or probably procured by a 
promise of good or a t h r e a t of e v i l , by e x c i t i n g 
a hope of reward or a f e a r of temporal punishment 
o t h e r than t h a t which the law has p r e s c r i b e d f o r 
the offence charged. So also a confession w i l l 
be r e j e c t e d i f i t appears t o have been e x t r a c t e d 
by the presumed pressure and o b l i g a t i o n of an 
[ i l l e g a l ! oath,220 or by p e s t e r i n g i n t e r r o g a t o r i e s , 
or i f i t appears t o have been made by the p a r t y 
t o r i d h i m s e l f of i m p o r t u n i t y , or i f , by s u b t l e 
and answering questions, as those which are 
framed so as to conceal jthejx d r i f t and o b j e c t , / 
he has been taken a t a disadvantage and thus 
entrapped i n t o a statement which, i f l e f t t o 
h i m s e l f , and m the f u l l freedom of v o l i t i o n , 
219 (1864), I r . C.L.R. 60, a t p. 83, And see R. v. 
Buchan [ l 9 6 4 l l A n E.R. 502 (C.C.A.), per Parker 
L.C.J., a t p. 503. 
220 As t o oath n e g a t i v i n g v o l u n t a r i n e s s , see R. v. Lewis 
0.833), 6 0. & P. 161 (Ourney, B.), 172 E.S. 1190, R. 
v. Wheelev (1838), 8 C. & P. 250, 173 E.R. 482 
U l d e r s o n , B.): R. v. Owen e t a l . (1839), 9 C. & P. 238 173 E.R. 818 (Gurney, B.;~ J3ut see c o n t r a . R. v. 
Wheater (1838), 2 Lew. 157, 168 E.R. 1113 (Coleridge 
J . ) : and g e n e r a l l y , cases c i t e d m 168 E.R. 1114, 
f n . 
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he would not have made. These are c i t e d 
merely as instances o f the s e v e r a l ways 
m which a confession may be u n f a i r l y 
and i m p r o p e r l y procured, so as t o deprive 
i t o f the character of being v o l u n t a r y . . . " 
Any s o r t o f improper i n f l u e n c e employed by a 
person m a u t h o r i t y t o make or encourage accused t o 
speak w i l l exclude a confession by the accused, 
provided the i n f l u e n c e or inducement i s temporal 
m nature and i t i s communicated t o the accused. The 
door as t o what c o n s t i t u t e s an inducement, on the 
f a c t s of each case i s never closed, and m a given 
case, although one circumstance may not amount t o an 
inducement w i t h i n the r u l e , the whole p a t t e r n of 
circumstances taken t o g e t h e r may be s u f f i c i e n t t o 
negative v o l u n t a r i n e s s . I t i s submitted t h a t even 
a t r i c k may m c e r t a i n circumstances amount t o an 
221 
inducement, although i f s t a nding alone, i t would 
221 R. v. Buchan, supra, f n . 219, R- v. Ar n o l d T1838), 8 C. &, P. 621 173 EeR.~645 (Denman, L.C.Jo). 
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222 not u s u a l l y be so t r e a t e d . 
S i m i l a r l y , the existence of any v i o l e n c e or 
a c t u a l p h y s i c a l compulsion on the p a r t of a person m 
a u t h o r i t y t o e x t o r t a confession, w i l l , w i t h o u t more, 
f n . 221, 
222 supra,/In R. v. D e r n n g t o n e t a l , (1826), 2 
G. & P. 418, 172 E.R. 189 (Harrow, B.), a 
confession was admitted, although the l e t t e r 
c o n t a i n i n g i t was obtained by a promise of 
the gaoler t o m a i l l e t t e r t o accused's f a t h e r , 
which i n s t e a d he t u r n e d over t o the p o l i c e . 
I n R. v. Robinson [1917^ 2 K.B.D. 108, a p r i s o n -
censored l e t t e r c onfessing crime was admitted. 
S i m i l a r l y , m R. v. Lock (1845), 10 J.P. 204 
( E r i e , J*;, a l e t t e r obtained m deceptive 
circumstances would have been admitted, i f i t 
had been proven t h a t accused wrote i t . See, 
a l s o , R. v. Heal (1905), 69 J.P. 224 (Grantham, 
J . ) ; T t would appear t h a t m each case, supra, 
the deception d i d not induce the w r i t i n g of the 
l e t t e r . I n o t h e r words, the accused m each 
case v o l u n t a r i l y wrote the l e t t e r , and m no 
case was t h e r e any inducement t o confess before 
the l e t t e r was w r i t t e n . I t would, t h e r e f o r e , 
appear t h a t each confession was admitted as 
being v o l u n t a r y , no inducement being h e l d out 
by a person m a u t h o r i t y . No case has been 
found by the w r i t e r l a y i n g down the p r o p o s i t i o n 
t h a t a confession obtained by deception, or a 
t r i c k i s a d missible. I t i s submitted t h a t the 
use of a t r i c k i s but one circumstance t o be 
considered by the t r i a l judge, m d e c i d i n g whether 
a confession i s v o l u n t a r y , m the sense t h a t no 
inducement has been h e l d out by a person m 
a u t h o r i t y , t o the accused t o speak. 
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serve t o exclude the confession. I n R. v. ffennell. 
on a t r i a l f o r l a r c e n y , accused's confession was 
admitted m evidence. Although the confession was made 
to the prosecutor m the presence of a p o l i c e 
i n s p e c t o r , immediately a f t e r the prosecutor had s a i d 
t o the p r i s o n e r , "The i n s p e c t o r t e l l s me you are making 
house-breaking implements, i f t n a t i s so, you had b e t t e r 
t e l l the t r u t h , i t may be b e t t e r f o r you.", the lea r n e d 
chairman r e c e i v e d the confession on the ground t h a t the 
words used d i d not import a t h r e a t or promise. On 
appeal the c o n v i c t i o n was quashed, Co l e r i d g e , L.C.J., 
s e a t i n g : 
"... a confession, m order t o be admissible, must 
be f r e e and v o l u n t a r y : t h a t i s , must not be 
e x t r a c t e d by any s o r t of t h r e a t s or v i o l e n c e , 
nor obtained by any d i r e c t or i m p l i e d promises, 
however s l i g h t nor by the e x e r t i o n of any 
improper influence."224 
223 supra, f n . 108, A M see, R. v. Hatbs (1883), 48 J.E. 
248 0 .11. ) 
224 i b i d . , at p. 151, I n R. v. Smith supra, f n . 154, 
Parker, L.C.J., observed a t p.39: I n d e c i d i n g 
whether an admission i s v o l u n t a r y the c o u r t has been 
at pains t o h o l d t h a t even the most g e n t l e , i f I 
may put i t t h a t way, t h r e a t s or s l i g h t inducements 
w i l l t a i n t a confession." See, a l s o , R, v. Buchan 
supra, f n . 219. Since the a b o l i t i o n of t o r t u r e , no 
case has been found by the w r i t e r where v i o l e n c e 
was used t o e x t o r t a confession m England. But 
v i o l e n c e i s undoubtedly w i t h i n the scope of 
inducement m the modern r u l e . I n R. v. Wong 
Chiu Kwai (1908), 3 Hong. Kong L.R7 89 (HTCT), 
approved m Ib r a h i m v. R. C1914] A.C. 599, at p. 
613, i t was h e l d , i n t e r a l i a . t h a t a confession i s 
not deemed t o be f r e e and v o l u n t a r y i f i t has been 
obtained by v i o l e n c e . 
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I t i s , however, necessary t o consider a recent 
suggestion by Winn, L.J., where he s t a t e d m R. v. 
225 
Northern* ^ o b i t e r . 
" I n g i v i n g judgment m Richards« 51 Cr. App. 
R. 266 a t p. 268 . I myself s a i d t h a t t h e r e 
was a d i s t i n c t i o n , as i t seemed t o the c o u r t 
m t h a t case, t o be kept m mind always between 
inducement by persons not i n a u t h o r i t y , w i t h 
r e g a r d t o which -che proper t e s t the c o u r t then 
s a i d must be whether a confession was m f a c t 
induced, whether th e r e had been a persuasion 
of the w i l l of the i n d i v i d u a l t o make such a 
confession, whereas m the case of inducements 
by persons m a u t h o r i t y , m p a r t i c u l a r p o l i c e 
a u t h o r i t y , the question was, was any o f f e r or 
promise made which was capable of c o n s t i t u t i n g 
an inducement, as d i s t i n c t from one which m 
f a c t induced." 
I t i s r e s p e c t f u l l y submitted t h a t the " d i s t i n c t i o n " 
of which the learned j u s t i c e appears t o be the sole 
proponent, has no place m the modern r u l e r e l a t i n g t o 
the a d m i s s i b i l i t y of e x t r a - j u d i c i a l confessions, and 
serves on l y t o confuse the law r e l a t i n g t h e r e t o . I n the 
f i r s t p l a c e , i t i s submitted t h a t any inducement h e l d out 
to accused by a person not m a u t h o r i t y , w i l l not 
exclude a subsequent confession. Even m the case 
225 supra, f n . 171 a-u p. 103* 
226 supra, c.5» 
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where a p r i v a t e person a p p l i e s a c t u a l p h y s i c a l 
compulsion t o accused t o speak, t h i s person, by h i s 
assumption of a u t h o r i t y over the accused, w i l l be 
considered a person m a u t h o r i t y v i t h m the r u l e . I f , 
however, the inducement i s by word, the confession i s 
not a dmitted, because bhe person was not m a u t h o r i t y 
qua the accused. 
Secondly, i f the inducement was by a person m 
a u t h o r i t y , the learned j u s t i c e l i m i t s the category of 
inducement t o " o f f e r or promise". By t h i s t e s t , i f a 
p o l i c e o f f i c e r e x t o r t e d a confession from an accused 
by a b r i b e , t h r e a t , or even a c t u a l v i o l e n c e , the 
subsequent confession would be admissible. This i s 
c l e a r l y not the law of England, which holds t h a t any 
227 
inducement, however g e n t l e , w i l l exclude. ' 
T h i r d l y , the question m a l l cases, i t i s 
s ubmitted, i s whether any inducement has been h e l d out 
t o the accused by a person m a u t h o r i t y . I f the f a c t s 
of the p a r t i c u l a r case admit of v i o l e n c e , or i f a l l 
circumstances taken t o g e t h e r admit of a compulsive 
228 
atmosphere as regards the accused, the confession 
227 supra, f n . 224. 
228 See, R. v. Thornton, supra, f n . 8 1 , and Commissioners 
of Customs &, Excise v. n a r z e t a l . supra, f n . 149, 
at p. 157, where Lord Reid s t a t e s "Then there i s 
c i t e d Thornton (1832), 1 Moo. C.C. 27, a d e c i s i o n 
which would c e r t a i n l y not be f o l l o w e d today." 
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w i l l be excluded, as these inducements speak f o r 
themselves. I f , however, the sole circumstance m a 
given case i s the f a c t of c e r t a i n words being spoken 
t o the accused, the confession w i l l be excluded o n l y 
i f the accused could understand the words as a promis 
of favour or a t h r e a t of harm. I n no case i s r e g a r d 
t o be had t o whether the confession was m f a c t indue 
or whether the accused was m f a c t induced t o speak. 
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OILHJ-TER Film; 
Zuu, TvrOI£ DIRE 
L x-Tistor±cal I n t r o d u c t i o n 
- ^ l t l i o u ^ n t h e o r i g i n o f t h e phrase v o i r d i r e 
229 
i s h i s t o r i c a l l y u n c e r t s m , i c i s c l e a r t h a i ; "by the 
s e v e n t e e n t h c e n t u r y , the p r o c e d u r e o f " o a t h u~>on a v o i r 
c h r o ^ras I j r _ k l y e s t a b l i s h e d m E n g l i s h com'ion lax-, ooch 
i n c r i m i n a l t r i a l s as r e l l ds c i v i l , as a procedure by 
u n i c h ciie competency o f w i t n e s s e s Tr>s d e c i d e d , 
•"•CGorC' J I~L>• tc J rcoos 
' - i . u e r s c n v-^o i s bo be a w i t n e s s I D ^ c^use 
may i ve o1/^ oabl s p i veil him, one GO sneak 
uhe "crutn t o s^ch tv i i i a s as the c o u r t sd a l l 
a s r i i ' f i cone a-miaa aims-elf, or o t l i e t L'aia^s 
v o i c h 3 J G i i o u s v i d e ace i n che cause, the 
o t h c c I") f i7e tescmaony z. ± r h e ca^se J U . Qicn 
lie i s produced as a a i t n e s ulie f o r m e r i s 
229 I t \< s i c 1 COST: i n use d u n n r _ t r e p e r i o d o f t h e 
C^vrc o f o b a i Jhcamber. dee, ^  v. LU G G e rpasser 
[ 3 9 Z C ] 1 K.3 4, at f . 8, inhere morel Godd^rd, 
J i s t GOS "... one o f t h e g r e a t C O J a l a 1 . i t s 
i u uhe 3 b u 3 r t t i m e s uade a s i i s t "che ^ t a r 
0 xo b c r by c l e common l a w y e r s h s Ghat t h e 
3 t r Oho oer, u n l i k e the c ^ < r t s o f common l a . - , 
ali<a 3^ c l a i m e d t o examine t h e onenesses on uhe 
v o i r d i r e . '' l b J_S p r o b a b l e thmt the p r o c e d u r e 
of o a t n noon a v o i r d i r e " o r i ^ i n a i l e d e a r l i e r 
as an i n q u i r y t o d e t e r m i n e t h e competency o f 
j u r o r s . o o e , R . v. u u s c o t (1712), 10 nod, 192, 
88 E.R. 689, at . 690, ne± j a r k e r , G.J. -he 
cern " v o i r d i r e , v o n e d i r e , o r v o y e r d i r e i s 
d e r i v e d f r o m t h e La'cm, V e r i t a t e m d i c e r e . oee, 
v r i l e s Jacobs, l a v J O i c t i o n a r y (10ch e d . , 17^2j , 
m o e r t i t l e " V o i r D i r e " . 
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c a l l e d the oath upon a voyer d i r e . " ^ 
231 
I n R. v. Huscot T ^ where the question was 
whether a person produced as evidence f o r the p r o s e c u t i o n 
might not be examined upon the v o i r d i r e , as was the 
common p r a c t i c e m c i v i l a c t i o n s , Parker, G.J. observed. 
" I t i s a p r i n c i p l e of the common law, t h a t 
every man s h a l l be t r i e d by a f a i r j u r y , a n <^ 
t h a t evidence s h a l l be given by persons 
d i s i n t e r e s t e d . The law gives the p a r t y t r i e d 
h i s e l e c t i o n t o prove a person o f f e r e d as 
evidence i n t e r e s t e d two ways, v i z . , e i t h e r by 
b r i n g i n g other evidence t o prove i t , or 
else by swearing the person h i m s e l f upon a v o i r 
d i r e . but though he may do e i t h e r , he cannot 
have recourse t o both. I t was never o b j e c t e d 
before t h a t a person should not be sworn upon 
a v o i r d i r e , nor w i l l i t , I hope, ever 
h e r e a f t e r . " 
The s p e c i a l form of the oath was t h a t the 
person s h a l l t r u t h f u l l y answer a l l such questions the 
230 Law D i c t i o n a r y , supra, f n . 1, under t i t l e "Oath". 
I t would appear t h a t the term v o i r d i r e r e f e r s t o 
the separate examination, r a t h e r than the oath 
i t s e l f . See, Jacobs v. Layborn, i n f r a , f n . 232 
per R o l f e , B., a t p. 982. As t o examples of use 
of the procedure, see C r a i g e t a l . v. Richard. 
E a r l o f Anglesea (174-3), 17 How. St. Tr. 1140, 
at p. 1262; Botham. Assignee v. Swmgler (1794), 
Peake 285, 170 E.R. 158 ( L o r d Kenyon) Turner e t a l 
v. Pearte (1787), 1 T.R. 718, 99 E.R. 1339. 
Abrahams. Qui Tarn v. Bunn (1768), 4 Burr. 2251, 98 
E.R. 173. 
231 supra, f n . 229. 
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232 c o u r t s h a l l demand of him, y and although i t was 
c l e a r t h a t the procedure was an i n q u i r y t o " s a t i s f y the 
conscience of the judge, the j u r y having n o t h i n g t o 
235 
do w i t h i t " , J J i t appears t h a t the examination may 
234 
have "been conducted m the presence of the j u r y , ^ and 
235 
at any time d u r i n g the t r i a l * 
As regards confessions, the use of the v o i r d i r e 
as a p r e l i m i n a r y h e a r i n g by the judge t o determine 
v o l u n t a r i n e s s i s o f v e r y recent o r i g i n . During the 
232 See, Jacobs v. Layborn (1843), 11 H. &. tf. 683, 
132 E.R. 980, at p. 982, per R o l f e , B., R. v. 
Butterwasser. gupra, f n . 229, See, e s p e c i a l l y , 
Lovat's O^se (174-6), 18 How. St. T r ^ 3 9 6 , per Lord Abmger at p. 983« 
233 Lovat's case, i b i d , See, a l s o , B a r t l e t t v. Smith 
(1843;, 11 M. &. W. 483, 152 E.R. 895, per Lord 
Abmger at p. 896. 
234 No a u t h o r i t y has been found by the w r i t e r t o the 
e f f e c t t h a t examination on the v o i r d i r e had t o be 
conducted m the absence of the j u r y , f a t h e r , the 
suggestion of the cases seems t o be the r e v e r s e . 
See, Needham v. Smith (1704), 2 Vernon 463; 
Lovat's Case, supra, f n . 232, per Lord Hardwicke; 
Jacobs v. Layborn. supra, f n . 232 
235 See, Turner v. Pearte supra, f n . 230, per B u l l e r , 
J. at p. 134-0, Lovat's Case supra, f n . 232. 
Even i f a witness has been examined on the v o i r 
d i r e and found t o be competent, h i s evidence w i l l 
be excluded i f i t appears by h i s examination m-
c h i e f t h a t he i s incompetent. See, R. v. Whitehead 
(1866), L.R. 1 C.C.R. 33. 
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nineteenth century, no j u d i c i a l reference to the term 
v o i r dire i s to "be found m cases involving confessions, 
and i t would appear that a l l evidence concerning the 
a d m i s s i b i l i t y of confessions was received m the 
236 
presence of the jury* y However, by the f i r s t quarter 
of the century i t was necessary that the judge hear 
the evidence r e l a t i n g to the issue of voluntariness i n 
the absence of the j u r y . ^ ^ I n R. v. Chadwick.^^ 
when i t appeared that a police witness was going to 
give evidence of a confession by accused, accused's 
counsel objected. The Recorder then permitted the 
witness to continue, and a f t e r overruling the objection 
without any separate hearing as to voluntariness, 
admitted the confession. At a l a t e r stage m the t r i a l , 
evidence was heard m the presence of the ju r y regarding 
236 For example, see R. v. Garner supra, fn. 95; 
R. v. Warnngham. supra, f n. 103, R. v. Jones 
supra, fn. 14-8 R. v. G r i f f i n , supra, fn. 148. 
R. v. Berriman ( 1 8 5 4 ) , 6 Cox C.C. 388 ( E r i e , J . ) . 
^ browse through the volumes of the Gent. Cr. 
Ct. R. i s p a r t i c u l a r l y i n s t r u c t i v e on t h i s point. 
Even m R. v. Thompson^ supra, f n. 85, the leading 
case on burden of proof, there i s no reference to 
the necessity of evidence being taken m the absence 
of the jury . 
2 3 7 £• v. Booth £ Jones ( 1 9 1 0 ) , 5 Or. App. R. 177, 
per Darling, J . , at p. 180. 
238 (1934), 24 Cr. App. R. 138. 
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whether the alleged threats by the police to the 
accused had or had not been made» On appeal, i t was 
held that the proper course to be followed when 
objection i s taken to the admission of a confession, 
i s for the t r i a l judge to hear evidence m the aosence 
of the j u r y r e l a t i n g to the issue of voluntariness, and 
upon that evidence, rule whether the confession i s or i s 
not admissible* ^ 
11. Burden of Proof on the Voir Dire. 
The rule was that a confession of an accused, 
m order to be admissible m evidence, must be 
voluntary. As l a t e as the nineteenth century, as f a r 
as the courts were concerned, t h i s simply meant 
"appearing"^ 1" 0 to have been v o l u n t a r i l y made, without 
threat, promise or otherwise induced. As regards the 
prosecution, t h i s was interpreted to mean that the 
2 3 9 By 1940, t h i s was considered to be the usual 
p r a c t i c e . See, R. v. Cowell (1940), 3 1 Cox 0.0. 
415 (G.C.A.), at p. 4-16. However, even as l a t e as 
t h i s , the " t r i a l within a t r i a l " was not commonly 
ref e r r e d to as the voi r d i r e , eo nomine, and i t 
nas only been m the l a s t two decades that v o i r 
dire and " t r i a l within a t r i a l " became synonomous. 
240 R. v. Thompson, supra^ fn. 7 3 
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person who had taken the confession, gave testimony 
to prove the confession, u s u a l l y s t a t i n g that no 
241 inducement had "been held out "by him to the accused. 
There was no burden on the prosecution to negative 
possible inducements, and i f the accused alleged 
24 2 
extortion, i t was for him to make i t part of hi s case. 
243 
I n R. v. Clewes, ^ a prisoner charged with murder made 
a confession before a coroner. I t appeared that, before 
he made t h i s confession, he had been interviewed by a 
magistrate. On the suggestion of the prisoner's counsel 
that, since the magistrate may have induced h i s c l i e n t 
to confess, the prosecution was bound to c a l l the 
magistrate as a witness, L i t t l e d a l e , J . , stated. 
"As something might have passed between the 
prisoner and [the magistrate! respecting the 
confession, i t would be f a i r m the prosecutors 
to c a l l him, but I w i l l not compel them to do. 
However, i f they w i l l not c a l l mm, the prisoner 
may do so i f he chooses,"244 
On the r e f u s a l of the prosecution to c a l l the 
witness, the witness ^as c a l l e d on behalf of the 
241 I n Hale, P.O., at p. 284, i t i s stated that " i t 
must be t e s t i f i e d that he [confessed! f r e e l y without 
any menace or undue t e r r o r imposed on him." 
242 See, R. v. White, supra, fn. 64 
243 (1830), 4 0. & P. 220, 1 7 2 E.R. 678 
244 i b i d . See, also, R. v. White, suora, fn. 64. 
- 9 5 -
prisoner, and i t was proved that inducements had "been 
held out* 
245 
I n R. v. Swatkms e t a l . , while the accused 
was i n the custody of one constable, a second constable 
entered the room. The f i r s t constable then l e f t , 
and the accused immediately confessed to the second 
constable, without f i r s t being cautioned by him. I t 
was again argued on behalf of the accused that the 
f i r s t constable must be c a l l e d by the prosecution to 
prove that he held out nc inducements to the accused, 
before the confession to the second constable was 
receivable. I t was contended by the prosecution that 
i t only had to prove that no inducement was held out 
by the person to whom the confession was made, and that 
i f i t was suggested that any other person induced the 
accused, i t was incumbent on the accused to prove i t . 
I t was held by Patteson, J . , not deciding the issue on 
whom the burden of proof l a y , that the f i r s t constable 
should be c a l l e d by the prosecution as i t would lead to 
a "co l l u s i o n of constables." 
245 supra, fn. 106 
246 i b i d , at p. 820. Compare to H. v. Howes, supra, fn. 
211, where two constables were not bound over as 
witnesses. 
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But i f any doubt was entertainer! by the learned 
Patteson, J . , as regards the is^ue he su c c e s s f u l l y avoided 
m the former case, i t was resolved seventeen years l a t e r 
247 
m R. v. Garner, a case i n v o l v i n g an indictment agamst 
a t h i r t e e n year old g i r l f o r a d m i n i s t e r i n g poison t o her 
mistress w i t h i n t e n t t o murder her. At the t r i a l , the 
learned -]udge received the confession of the accused, 
tendered by the prosecution t o prove i n t e n t , a f t e r the person 
t o whom the confession was made swore m evidence t h a t he 
held out no inducement. I t was l a t e r proved that he may 
have held out an inducement t o tfre accused, and ^atteson, 
J 0 , a f t e r c o n s u l t i n g Bentran, L.^.J., refused t o s t r i k e the 
confession out of h i s notes. The accused was convicted, 
P4-P 
and on the request f o r the opinion of the -judges, a l l 
agreed t h a t the c o n v i c t i o n could not be sustained, 
Patteson, J . ? s t a t i n g ; 2 ^ 
"J have no doubt t h a t the a f f i r m a t i v e l i e s upon 
the p r i s o n e r , who i s bound t o prove t h a t the 
inducement was held out? but here t h a t was 
a f f i r m a t i v e l y proved a f t e r the confession had 
been received„u 
]^ o case had e x p l i c i t l y decided t h a t the burden was 
on the prosecution t o prove the tendered confession 
v o l u n t a r y , m the sen-e of negativi n g nossible inducements. 
247 supra, f n . 95 
248 Before P o l l o c k , C.B., "atteson, Waule, Cresswell, and 
E r i e , J . J . 
249 supra, f n . 95 at p. 177 
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Rather, i t was clea r t h a t the prosecution merely had t o 
produce the person who took the statement, and i f any doubt 
arose as regards the p o s s i b i l i t y of other persons inducing 
the accused, i t v as c l e a r l y f o r the accused t o prove the 
inducement. I f , however, the doubt was confined t o the 
person who took the confession, i n the sense t h a t i t d id not 
appear t h a t the confession was vo l u n t a r y a f t e r the testimony 
of t h i s person, the burden was on the prosecution to remove 
250 
that doubt. I n R. v. Warringham, where i t was contended 
by the prosecution t h a t there was no such burden upon i t , 
Parke, B., s t a t e d , r e j e c t i n g t h i s c o n t e n t i o n ; "You are bound t o s a t i s f y me that the confession 
wmch you seeK to use m evidence against the 
prisone r , was not obtained from him by improper 
means." 251 
Although the learned Baron Parke had not intended 
the a c t u a l r u l i n g d i d not c o n f l i c t w i t h previous decisions, 
the case was i n t e r p r e t e d as l a y i n g down the general p r i n c i p l e 
250 supra, f n . 103 
251 i b i d , at p. 576 
252 I n R.v. Baldry supra, f n . 84, Parke, B., stated at 
was not to show what words amount o an inducement, 
out t h a t where words of inducement were used, and i t i s 
d o u b t f u l whether they were used before or a f t e r a 
statement, t h a t the prosecution must clear up the doubt, 
and show t h a t they d i d not precede the statement." 
t o l a y down a r u l e applicable t o a l l cases, 252 and although 
p. 526. "The object of the r e p o r t v. Warringham / 
e 
253 supra, f n s . 247, 249 
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that the burden of proof was on the prosecution t o prove the 
254 
tendered confession voluntary. As Taylor stated? 
" o o 0 The m a t e r i a l question consequently i s whether 
the confession has been obtained by the i n f l u e n c e 
of hope or fear; and the evidence to t h i s point 
being i n i t s nature p r e l i m i n a r y , i s addressed t o 
the judge, who w i l l r e q uire the prosecution t o show 
a f f i r m a t i v e l y , t o his s a t i s f a c t i o n , t h a t the 
statement was not made under the i n f l u e n c e of an 
improper inducement, and who, m the event of any 
doubt s u b s i s t i n g on t h i s head, w i l l r e j e c t the 
confession." 
This suggested, contrary t o Patteson, J.'s r u l i n g 
o r e 
m R. v. Garner, t h a t there was no burden whatever on the 
accused as regards proof oi voluntariness» I n the leading 
256 
case of R. v. Thompson, the c o n t e n t i o n tha t a confession 
can only be excluded upon proof by the accused t h a t the 
confession was not voluntary was r e j e c t e d f o r the l a s t time* 
257 
Approving the "general r u l e 1 1 of E. v 0 Warnngham, as 
258 
proposed by Taylor, i t was held t h a t i t was incumbent on 
the prosecution t o prove a f f i r m a t i v e l y t h a t the confession was 
free and v o l u n t a r y , m the sense of nega t i v i n g pocsible 
inducements, 
254 Law of Evidence (8th ed.), c.15, s.S72s Compare 
Taylor's statement w i t h the headnote of R. v, 
Warnngham, supra, f n . 103, and w i t h the a c t u a l r u l i n g 
of the case as stated m H. v. Baldry, supra, f n . 252 
255 supra, f n , 95 
256 supra, f n . 85? approved i n Ibrahim v. Re supra, f n 0 78 
257 supra, f n . 103 
258 supra, f n . 254 
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25Q 
As Gave, J., observed, m rendering judgments J 
11... i t was incumbent on the prosecution t o prove 
whether any, and i f so, what communication was 
a c t u a l l y made t o the prison e r , before the magistrates 
could p r o p e r l y be s a t i s f i e d t h a t the confession was 
free and voluntary. 8' 
I t cannot now be doubted t h a t the burden of proof on 
the v o i r d i r e i s on the prosecution t o prove t h a t the 
confessional statement i t wishes t o be admitted m evidence 
i s f r e e and v o l u n t a r y , m the sense of producing evidence t o 
O (~\ c\ 
negative any possible inducement. I f any form of 
inf l u e n c e or inducement does appear, the confession w i l l be 
r e j e c t e d from evidence, unless the prosecution can c l e a r l y 
prove, t o the s a t i s f a c t i o n of the t r i a l judge, t h a t the 
e f f e c t of the infl u e n c e on inducement was removed before the 
confession was made.^"*" On the v o i r d i r e , there i s no 
burden whatever on the accused as regards proof of the issue 
of v o l u n t a r i n e s s , although he i s e n t i t l e d t o lead evidence 
r e l a t i n g t o the issue i f he so chooses. 
However, i f the accused decides t o give testimony on 
the v o i r d i r e , he i s then open t o be cross-examined by the 
259 supra, f n . 85, at p, 17. Coleridge, L.C.J., Hawkins, 
Day, W i l l s , J.J., concurring. 
260 The statement of Patteson J., m R. v. G-arner, supra, 
f n . 95? although i t does not appear to have been 
considered, as we l l as other suggestions t o the co n t r a r y , 
must now be taken as being overruled. See, as t o the 
burden on prosecution, R. v. Chadwick, supra, f n . 238, 
R. v. Treacy (1944), 30 Cr.App.R. 93, Sparks v. R. supra, 
f n . 104; R. v. Wilson e t a l . a supra f n . 135, Deokmanan v. R., supra, f n . 109 9 per Viscount Dilhorne, at p. ^4b. 
261 supra, f n . 256 
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prosecutor, and i t would appear t h a t i t i s proper f o r the 
prosecutor t o ask whether the confession i s t r u e . 
262 
I n R. v 0 Hammond, where the po i n t arose on appeal, 
Humphreys, J., stated at p. 87s 
" I t was a p e r f e c t l y n a t u r a l question t o put, and was 
releva n t t o the issue whether the s t o r y which t h e 
appellant was then t e l l i n g of being attacked and i l l 
used by the p o l i c e was t r u e or xalse. I t was put by 
the Lord Chief Justice m the e a r l y p a r t of the argument 
of counsel f o r the ap p e l l a n t , that i t surely must be 
admissible because i t went t o the c r e d i t of the person 
who was g i v i n g evidence. I f a man says, U I was forced 
t o t e l l the s t o r y , I was made t o say t h i s , t h a t and the 
other", i t must be rel e v a n t t o know whether he was made 
to t e l l the t r u t h or whether he was made t o say a 
number of thi n g s which were untrue. I n other words, 
m our view, the contents of the statement whicn he 
admittedly trade and signed were rel e v a n t t o the question 
oi how he came t o make and si g n th a t statement, and 
th e r e f o r e , the questions which were put were p r o p e r l y 
PUt o " 
I t would seem that what the learned ^udge c i t e s as one 
ground, would m l e a l i t y appear to be three grounds, a l l of 
which, i t i s submitted, are of questionable v a l i d i t y as bases 
f o r a l l o w i n g the question. I n the f i r s t place, the learned 
]udge reasons t h a t the question i s allowable on the ground 
th a t i t i s relevant t o the "issue" of whether the testimony 
of the accused i s t r u e or f a l s e . I t i s r e s p e c t f u l l y submitted 
t h a t when an accu&ed gives testimony on the v o i r d i r e 9 i t must 
be assumed that i t i s the t r u t h , u n t i l proven otherwise by the 
262 (1941), 28 Cr. App. R. 84 (Caldecote, L.C.J., Humphreys 
and Lewis J . J . ) . 
- 9 9 -
263 prosecution. I f i t were a v a l i d ground, one would expect 
the l o g i c a l conclusion, t h a t by ansv-ermg i n trie a f f i r m a t i v e , 
the accused would be believed. Instead, his evidence vas 
discounted, and h i s confession held v o l u n t a r y , 
secondly, the le-rned judle holds the question 
permissible on the grounds t h a t i t i s relevant t o c r e d i t . 
I t i s t r u e t h a t once the accused takes the witness stand on 
~k Q e v o i r d i r e , the prosecution i s e n t i t l e d t o cross-examine 
him t o c r e d i t . I n other words, the purpose of the prosecutor 
b' h i s cross-questions, i s t o suggest t h a t the witness i s not 
the type of person whose evidence can be regarded as being 
t r u s t w o r t h y . Therefore, by asking the question, " I s i t 
t r u e ? " , the prosecutor expects a negative answer, as he di d 
m t n i s case. One would expect, t h e r e f o r e , when the question 
was answered "Yes", th a t the prosecutor established tne c r e d i t 
of the witness, r a t h e r than destroy i t , and i t was then open 
t o the learned t r i a l judge as a l o g i c a l conclusion, t o f u l l y 
accept the evidence of the dccused and r e j e c t the confession 
as not being v o l u n t a r y . Instead, the learned t r i a l judge 
did not accept tne evidence of the accused, and by so doing, 
v e r i f i e d the transparency of relevancy to c r e d i t as a basis 
f o r p e r m i t t i n g the question. 
26~ S i m i l a r l y , i f the judge means relevant t o whether the 
confession i s v o l u n t a r y , i t cannot be, because the 
confession i s assumed t o be not voluntary u n t i l proven 
t o be so by tne prosecution. 
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T h i r d l y , the learned Humphreys, J c , h e l d the question 
permissible because m h i s words, M i t must be r e l e v a n t t o 
know wnether he was made t o t e l l the t r u t h . „*.n Aside from 
the obvious c r i t i c i s m t h a t the confession r u l e i s d i r e c t e d t o 
the f o r c i n g of the accused t o speak, and i n no way can the 
t r u t h or f a l s i t y of what was said j u s t i f y the force used, i t 
i s r e s p e c t f u l l y submitted t h a t the only i n c u e on the v o i r d i r e 
i s whether the confession i s voluntary and m no way can the 
question " I s i t true 4? 1' be regarded as rele v a n t t o t h a t issue. 
The t r u t h of the confession i s of no concern ol trie t r i a l 
judge, whose duty on the v o i r d i r e i s as regards the 
a d m i s s i b i l i t y of evidence, not the value and weight t o be 
attached t o t h a t evidence. 
F i n a l l y , i t i s submitted t h a t the t r i a l judge has a 
wide d i s c r e t i o n a r y c o n t r o l over a l l cross-examinations, and 
even i f the w r i t e r i s wrong os t o the foregoing and there i s 
a s l i g h t relevancy m the question, i t i s r e s p e c t f u l l y 
submitted t h a t the p o s s i b i l i t y of prejudice m the question i s 
so great t h a t the t r i a l jud^e, m his d i s c r e t i o n , should not 
permit i t s being asked. 
i n Standard Of Proof 
On the v o i r d i r e , the burden of proof on the 
prosecution i s t o prove the tendered confession v o l u n t a r y , t o 
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the s a t i s f a c t i o n of the t r i a l judge. I n a l l cases, whether 
a confession i s admissible or not, depends ou the opinion 
the judge himself forms, a f t e r a consideration of a l l the 
circumstances.^ As the s l i g h t e s t inducement w i l l serve t o 
exclude the confession, any doubt e x i s t i n g m the mind of the 
judge as t o the voluntariness of the confession w i l l r e s u l t 
m r e j e c t i o n of t h a t confession. I t i s t h e r e f o r e submitted 
t h d t i t i s necessary t h a t the evidence adduced by the 
prosecution on the v o i r d i r e must give r i s e t o no other 
inference, or admii of no other conclusion than t h a t the 
confession was m f a c t v o l u n t a r i l y given by the accused. Any 
doubt a r i s i n g from a p o r t i o n of the evidence r e l a t i n g t o the 
issue of v o l u n t a r i n e s s , w i l l t a i n t the whole of the evidence, 
unless t h a t doubt i s removed by the prosecution. I t i s not a 
question of p r o b a b i l i t y , nor the preponderance of evidence. 
" I t must be ascertained w i t h c e r t a i n t y t h a t such 
confession was n e i t h e r obtained by t h r e a t s nor 
promises, but was p e r f e c t l y f r e e and v o l u n t a r y , 
without any menace or undue t e r r o r imposed upon 
the p r i s o n e r . " 266 (My i t a l i c s ) 
264 R. v. Thompson, supra f n . 85, R. v. Warrmgham, supra 
f n . 105 , Sparks v. R., supra, f n . 104, per Lord Morris 
of Borth-y-G-est, at p. 732, R. v. vlfilson e t a l . , supra 
f n . 135, per Parker, L.C.J., at p. 198, R. v. Toole 
supra, f n , 86 
265 J?, v. Doherty (2) (1874), lo Cox C.C. 24 ( F i t z g e r a l d , B., 
Ir«); R. v. Thompson,, supra, f n . 85 
266 2 Hale, P.O. 284, 2 East, P.O. 657. 
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Although the extent of proof required of the 
prosecution on the v o i r d i r e t o prove v o l u n t a r i n e s s has not 
?67 
been doubted f o r over a century, by R. v. S a r t o r i etal„, ' 
a recent decision of a s i n g l e jucige, c e r t a i n confusion has been 
added to the law r e l a t i n g t o the standard of proof. I n t h a t 
case, i t was decided, apparently without reference t o any 
previous a u t h o r i t y , that the burden of proof on the prosecution 
t o s a t i s f y the judge as t o voluntariness of confes s i o j s and 
statements was the same as the burden on the prosecution t o 
s a t i s f y the jury of the ^ u i l t of the defendants, i . e . proof 
beyond a reasonable doubt. I f by t h a t d ecision, the learned 
judge meant t h a t t o s a t i s f y the t r i a l judge on the v c i r d i r e 
was equivalent xo tne d o c t r i n e of reasonable doubt m the sense 
of being the highest possible burden imposed m c r i m i n a l law ? 
the d e c i s i o n was unnecessary, and tends only t o the confusion of 
the respective f u n c t i o n s of judge and j u r y . I f , however, the 
learned judge intended t o extend t o the comession r u l e the 
doctrine of reasonable doubt m the sense t h a t i t i s possible 
f o r the ju~lge on the v o i r d i r e t o e n t e r t a i n some doubt, and 
s t i l l admit the confession as being v o l u n t a r y , then i t i s 
r e s p e c t f u l l y submitted t h a t such an i n t e n t i o n i s against a l l 
leading a u t h o r i t y on the subject, and being devoid of a u t h o r i t y 
267 /I96l7 Or.L.Rev. 397 (Edmund Davies, J . ) . Gee, also 
U.S. 0'Regan, A d m i s s i b i l i t y of Confessions - the 
Standard of Proof /I964/ Crim, L. Rev, 287 
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268 i t s e l f , should aov he f o l l o w e d . 
A j u r y , on the evidence "before i t , r u i 0 h b hiv re sone 
do^bt as to ^  c e r t a ' n piece of evidence, but s c i l l be 
s a t i s f i e d beyond a reisonauj e doubt taau une accused i s 
269 
g u i l t y o i the c r i m i n a l act a L t h vj-iich lie i s charged. y 
-n.0' ever, on the v o i r d i r e , the QUU e can be conv.uced uiac 
the accused d i d the act and t n e t the confession i s t r u e , 
but i l u.e has aay doubb bo whether the c nfession as 
v o l u n t a r y , then i b i s mc-^ibent up n him t o r e j e c t the 
c nf ession, ' 
268 I t i s submitted t h a t I D was no acci d e n t , or mere 
o v e r r i d e th a t "bo s > t i s f y the t r i a l jnd^e' 1 was not 
equaued i t h the d o c t r i n e of reasonable douot i n 
v. Jnorvpson, suora, f n . 85. 
269 Indeed, bne i n t r o d u c t i o n of trie i u a j o r i by v e r d i c c haa 
even leosened t h i s standard. 
270 Tote, however, R. v. I I . [19613 Or. L. Rev. 32*-, 
R. v. I-cLinuock, su >ra„ f n . 155 7 9 case - involving 
c u t iiuons c n f e s s i c n s , where the t e s t adopted was 
whebhex1 t i i e p r o s e c u t i o n had proved beyond a reasonable 
d o ^ b t h ? t ohe induceren"c was not o p e r a t i n g , apparent 1 
-riu ouu reference t o une s a t i s f a c t i o n of the c r i a l 
j u d ^ c . Compare t o K. v. 3ni_uh, snor?, f 3 5zf-? P e j £ ? 
i c i r a e r , L.C.J. , £ven i f the jud^,e f i n d s bhe 
c o n f e s s i o i v l u n t a r / , according, t o Parker, L.C.J., 
m R. v. Francis e t a l . ( 1 9 5 9 ) , ^3 Cr. A p. R. 174, 
ac p. 176 "... there may w e l l be cases where bhe 
judge n i g h t not t h i n k i t r i ^ h t bo allow the 
confession bo be u t before the j u r y a t a l l . " 
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i v . P r a c t i c e 
I n meeting bhe burden of a f f i r m a t i v e p r o o f , i t i s 
S u b n i t j e d t h a t t h ^ r e i s a n e t m o a l dun7 on tne prosecutor 
not t o d e l i b e r a t e l y v r i t h h o l d , or r e f r a i n from l e a d i n g , 
evidence or t e s t i ' ony iwhicb might a i d the t r i a l juu_,e m 
reaching ms conclusion or blie v o i r d i r e or t r i a l ^ n t l u n 
a t r i a l , h i s duty i s bo f a i r l y present a l l the evidence, 
the absence of wmch nay l e a d t o the c o u r t or b r i a l judge 
being n s l e d , or t o undue p r e j u d i c e of the accused. I t 
i s i n h e r e n t theb bhe ros e c u t o r r e f r a i n from j o s i n g 
quesbi as t c the accused, i f the accused ^ i v e s evidence 
on the v o i r d i r e , which question:: hcve as t n e i r solo 
^urp^se t o u n d u l / p r e j u d i c e tne p o s i t i o n of bhe accused, 
or any other purpose nob or'•sonant w i t h the t r i a l eaching 
t_ie coper conclusion on the l i m t e d issue of v o l i nbcrmess. 
Al-ch_,ugh anere is n- burden of producing evidence 
or bre defence at the c n a l " i b h i n e c r i a l , i f oefence 
counsel does decide t o le a d evidence, he i° e t h i c a l l y 
b und not bo lead evidence whicn he mows t o be f a l s e , * 
cr o b j i e r i i s e nuslead the coucb. H n s duty, i t i s 
submitced, i s m no way r e l e g a t e d t o a secondary p o s i t i o n 
benind t h a t of defence counsel's duty b^ h i s c l i e n t . On 
the v o i r d i r e , l b i s the duby of defence counsel t o 
f p i r l y present the case of h i s c l i e n t concerning the 
confession or statement. «ithm t h i s d uty, and 
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c o n s i d e r i n g ohat i t i s oermssLple f o r tne prosecutnon "co 
i n q u i r e , i f the accused does t e s t i f y , whether the confession 
i s t r u e , IT: ^ould appear t h a t only i n s p e c i a l c Lrcurus bonces 
snould i t he su j e s t e d t o the accused t h a t he give evidence 
i i 4 h i s Qua "behalf, as the p r e j u d i c e of n i s answer may 
outweigh a l l other c o n s i d e r a t i o n s . 
tno 1 ^n T-^  i*3 necessary f o r the counsel r e p r e s e n t i n g 
t^e accused to t i m e l y o b j e c t at the t r i a l t o the t e n d e r i n g 
of the confession or statement i n evidence, i t ; would appear, 
n e v e r t h e l e s s , t o he improper p r a c t i c e on che p a r t of the 
pr o s e c u t i o n to " p i s h " the confession or sb^te ieat i i evidence, 
u i t i o u t recourse t o the necessary p r e l i m i n a r y procedure of 
a t r i a l w i t h i n a t r i n l . I n "che vast ^ a j o r i t ^ of cases, and 
e s p e c i a l l y T h e r e uhe t r i a l i s before ~jua?e and j u r y , i t 
TOUIO opyear uo be b e t t e r p r a c t i c e f o r botn co>m^el "uo n o t i f y 
the t r i a l ^ud e, immediately before the t r i a l , t h a t r cneir 
o p i n i o n a v o i r d i r e or t r i a l wi t m r : a t r i a l 1 3 s,o:n& t o be 
necessary. I f tneie i s any doubt i n the m r d s of counsel as 
co whether e v o n d i r e 2 s or l ^ n o t r e q u i r e d , i t i s submitted 
t h a t )ro ")er p r a c t i c e demands t h a t t i s doubt be r e s o l v e d ±r 
f J VOL r of tne n o l d m ^ of a v o i r d i r e , at whicn t i i " e aigument 
ca^ be "ade j n the absence of the j u r y . 
Cn the vo i r d i r e •> since l o ^ t cases i n v o l v e tne 
uecuLmny of wro .>olice o f f i c e , s, I G w^uld seem to ^ e a WJ c e 
co nsider ° uioti on the p a r t oC the defence t o ash f o r the 
e x c l u s i o n of i t n e s s e s . Cven fc.ae s l i g h t e s t chance of 
c o l l u s i o n of witnesses, nowever r e r i o t e , nustbe probed, on 
b e h a l f of the accused. 1 5 m i l a r l y , whether a confession* or 
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st a t e m e n t J S h e l d t o be i n v o l u n t a r y o f t e n depends on -che 
c r o s s - e x d L I ^ U I O I : o f blie p o l i c e w i t n e s s e s . 3n tun s r e g a r d , 
i f c le S G a t e r e n c \ es uaKen by t h e q u e s t L c a anc1 answer n e t h o d , 
i t i s __ncu "Derrc u;on t a e c o u n s e l f o r the accused t o j n q u i r e 
as co ~ne e x a c t p h r a s e o l o g y o f t h e CL i S u i u ^ s <r sheO, as uhe 
n u o o t i i s j h e ^ s e l v e s may c^ <tai an i 'dt cement, as f o r 
e x c n p ] e , Ui e Q u e s t i o n "Don'c y.,u r e a l i s e I T ; T i l l d e f i n i t e l y 
b e uo e< r aav?^'b?^e t o c o n f e s s 0 1 .Because o f t i e i m p o r t a n c e 
o f t'je c r o s s - e x a i i i n o u i o n , i t w ould seem t o be wise p r a c t i c e , 
on t h e p u i t oi c o u n s e l f o r the accused, uo frame h i s c r o s s -
q u o s t i v . n o , as u c l i as he i s a b l e , b e f o r e " c r i a l . 
v . Duty Of The T r i a l Judge On The V o i r D i r e 
I T : I S c l e d i tbpc j b e t h e r a c r f e s s i o n i s v o l u n t a r y i s 
a p c e l i 1 ! n r r 3 r epics b^o_, uhe ans e r u i i i c L t h e achm ss _ b i l i u y 
o f t le c u f e s s i o d e f e n d s , :uu £ S sucn must he answered oy 
.:ne j u d ^ e r. - one v o n d i r e , M c h o u t any r e f e r e n c e t o , and 
i . t n e absence o f t h e j u r y . 
27"! in. v. hoocu „ Jones, s u p r c , i n . 237, 3« v« Chaduich, 
s_uQr_., f n . 13^ >, 'd* v. Ooue 1 ] , su \ r u , L I I . 239, v. 
I l u r r r y (1950), 3^ Cr. ^ p. 3. 203, _pei doddard, L.u.J., 
_ t p. 207, £• v» r r?r c i s e^cd. , so p r ? , f n . J 70, Ju r r & s 
v .uo su<JTD , f i . ] 0 4 »- p. 733, Ohiq '>ei Keunp v. I I . 
53 Or. ^ p. R. 237 0 ; 
27^ - ^ c r t l e c b v. OJ 111'1, s u p r a , f n . 233? L o r d Ah n^er a t 
p S96. I n 'aioBias John's Case (1790) , c^ued m E a s t , 
- .3 c. 3, f r o m h J . B u l l e r , J. as t o 3 d y i n g 
d e c l o j e t : c n , a l l uhe j u d g e s er r e e d that, i t sPoi I d 101 
• ;e Leto t o i f - e j u r y T n e t h e r the deceased 
t h o i p G she vas d y n£ o r n o t . ^ a t i e r } t h e j u o ^ e 11st 
d e c i d e i t b e f o r e he l e c e i v e s the e v i d e n c e . S i m i l a r l y , 
-ienr.y - e l b o u r n e 1 s 0?se (1792), L i n c o l n Suns Ass., 
u h e r e i c^ued, oee, a l s o -uovot' s Case, su ~ r a , f r • 232. 
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I n Doe v. Davie s 9 L o r d Denman, G.J. observeds 
"There are c o n d i t i o n s precedent w h i c h are r e q u i r e d 
t o be f u l f i l l e d b e f o r e evidence i s a d m i s s i b l e f o r 
t h e j u r y . Thus an o a t h , or i t s e q u i v a l e n t , and 
competency, are c o n d i t i o n s precedent t o a d m i t t i n g 
v i v a voce ev i d e n c e , and t h e apprehension of 
immediate d e a t h t o a d m i t t i n g evidence of d y i n g 
d e c l a r a t i o n s ; and search t o secondary evidence of 
l o s t w r i t i n g s , and stamp t o c e r t a i n i n s t r u m e n t s ; 
and so i s c o n s a n g u i n i t y or a f f i n i t y m the 
d e c l a r a n t t o d e c l a r a t i o n s of deceased r e l a t i v e s . 
The judge alone has t o decide whether the c o n d i t i o n 
has been f u l f i l l e d . I t t h e p r o o f i s by w i t n e s s e s , 
he must decide on t h e i r c r e d i b i l i t y . I f c o u n t e r -
evidence i s o f f e r e d , he must r e c e i v e i t b e f o r e he 
d e c i d e s , and he has no r i g h t t o ask the o p i n i o n of 
t h e j u r y or> t h e f a c t as a c o n d i t i o n precedent,« 
274 
A c c o r d i n g t o Lord At k m , 
"The q u e s t i o n i s one of a d m i s s i b i l i t y of evidence, 
and on a l l such q u e s t i o n s i t i s f o r the judge t o 
decide a f t e r h e a r i n g , i f necessary, evidence on b o t h 
sides b e a r i n g on any c o n t e s t e d q u e s t i o n of f a c t 
r e l e v a n t t o the q u e s t i o n . Thus the q u e s t i o n whether 
a c o n f e s s i o n i s v o l u n t a r y / i s t o be__/ determined by 
the judge and n o t the j u r y * 5 ' 
The s o l e i s s u e on the v o i r d i r e i s whether the 
c o n f e s s i o n proposed t o be e x h i b i t e d m evidence i s v o l u n t a r y , 
and i t i s the d u t y of the t r i a l judge n o t o i l y t o hear evidence 
273 ( 1 8 4 7 ) , 10 Q.B. 315; See a l s o , Cleave v. Jones ( 1 8 5 2 ) , 7 
Ex. 421, B o y l e v. Wiseman ( 1 8 5 5 ) , 11 Ex. 360, per Parke, 
B., a t p. 363* 
274 M m t e r v. P r i e s t /1930/ A.C. 558 ( H . L . ) , a t p. 581-582, 
Compare R, v. N u t e ^ m f r a , f n . 290 
275 I t i s not enough f o r t h e judge t o decide on d e p o s i t i o n s 
f r o m a l o w e r c o u r t . See R. v. Treacy, s u p r a , f n . 260 
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r e l e v a n t t o t h i s i s s u e , b u t a l s o t o r u l e a t the c o n c l u s i o n of 
argument on the evidence whether or n o t the c o n f e s s i o n i s , 
or i s n ot v o l u n t a r y , and t h e r e f o r e , whether t h e c o n f e s s i o n i s 
a d m i s s i b l e , or n o n - a d m i s s i b l e . s t a t e d by Lord M o r r i s of 
276 
B o r t h - y - C e s t m Sparks v. R. ' 
"The procedure t o be f o l l o w e d when a q u e s t i o n a r i s e s 
whether t o admit a statement i s w e l l s e t t l e d , ... I f 
o b j e c t i o n i s made t o a d m i s s i b i l i t y , i t i s f o r t h e 
judge t o hear evidence m t h e absence of the j u r y and 
the n t o r u l e whether an a l l e g e d c o n f e s s i o n s h o u l d or 
should n o t be a d m i t t e d . He ought n o t t o admit i t i f , 
on t h e view which he forms of the ci r c u m s t a n c e s of the 
making of a c o n f e s s i o n , he does n o t c o n s i d e r t h a t i t 
was a v o l u n t a r y one," 2/7 
276 supra, f n . 104, a t p. 736. 
277 On the v o i r d i r e t h e accused i s e n t i t l e d t o t e s t i f y 
h i m s e l f l bee, K. v. Clow e l l , supra, f n . 239$ 
d i s a p p r o v i n g the c o n t r a r y s u g g e s t i o n i n R. v. B a l d w i n 
(1931), 23 Cr.App.R. 62. The judge must f i r s t d e c i d e 
whether t h e statement was t h a t o f t h e accused. As 
D e v l i n , J . , noted m R. v. Roberts /1953/ 2 A l l E.R. 
340, a t p. 344s 
" I s h a l l i n q u i r e i n t o the bvo q u e s t i o n s whether 
the s t a t e m e n t s w h i c h are a l l e g e d t o have been made by 
the defendant were m f a c t , h i s s t a t e m e n t s , and, i f 
so, whether they were made v o l u n t a r i l y and m 
accordance w i t h t h e Judges' Rules, and I s h a l l r e a c h 
t h a t c o n c l u s i o n of f a c t on t h e l a t t e r q u e s t i o n i n t h e 
o r d i n a r y way. On the former q u e s t i o n , i t seems t o 
me, s u b j e c t t o a n y t n m g wh i c h counsel f o r the defence 
may say, t h a t i t would be r i g h t t h a t , l i I t h i n k t h e r e 
i s some evidence f i t t o go t o the j u r y t h a t t h e y were 
h i s s t a t e m e n t s , I s h a l l admit t h e s t a t e m e n t s and l e t 
them go t o the j u r y . I i I do not t h i n k t h a t t h e r e i s 
any evidence f i t t o go t o the j u r y t h a t t h e y are h i s 
s t a t e m e n t s , I s h a l l r u l e them o u t 0 H 
- 1 0 9 -
Remembering t h a t the burden of p r o o f on the v o i r d i r e i s 
s o l e l y on the p r o s e c u t i o n t o prove v o l u n t a r i n e s s t o h i s 
s a t i s f a c t i o n , t h e t r i a l judge must f i r s t i n q u i r e whether the 
statement or c o n f e s s i o n sought t o be i n t r o d u c e d i n t o e v idence, 
was m f a c t t h e c o n f e s s i o n of the accused. I f t h e r e i s any 
doubt a r i s i n g as t o t h i s p o i n t , and the p r o s e c u t i o n cannot r e s o l v e 
t h a t doubt, t h e c o n f e s s i o n w i l l be r e j e c t e d . I f , however, t h e 
judge i s s a t i s f i e d t h a t i t was made by the accused, he must then 
i n q u i r e whether t h e r e was any inducement a r i s i n g from t h e 
circumstances o f tne case. Ax t m s p o i n t , t h e t e s t employed by 
the t r i a l j udge, i t i s s u b m i t t e d , i s not an o b j e c t i v e t e s t . 
R a t h e r , i t i s s u b j e c t i v e , m th e sense t h a t t h e t r i a l judge must 
ask whether t h e accused c o u l d r e a s o n a b l y be induced t o speak 
by t h e circumstances o b t a i n i n g a t t h e t i m e , and p r e v i o u s t o the 
time o f making t h e statement or co 1 f e s s i o n . The t e s t , i t i s 
s u b m i t t e d , i s n o t whether an average man, or reasonable man, or 
even t h e t r i a l judge, m p l a c e of t h e accused would have been 
induce d t o speak. Ra t h e r , i t i s t h e accused h i m s e l f , r e g a r d l e s s 
of whether he i s above or below average, reasonable or 
unreasonable, r a t i o n a l or i r r a t i o n a l . The law must t a k e each 
accused as i t f i n d s him, and what may r e a s o n a b l y induce one 
accused, may n o t r e a s o n a b l y induce a n o t h e r . 
I f the t r i a l judge i s s a t i s f i e d , on a c o n s i d e r a t i o n of 
the whole of t h e c i r c u m s t a n c e s , t h a t t h e r e was no inducement, 
he w i l l t h e n admit the c o n f e s s i o n . I f , however, t h e T r i a l 
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judge en.terta.ns any doubt as t o the e x i s t e n c e of an 
inducement, or i f the f a c t s of the case give r i s e t o t h e 
i n f e r e n c e or c o n c l u s i o n t h a t t h e r e was an inducement p r e s e n t , 
and t he p r o s e c u t i o n has n o t , by c l e a r and c o n v i n c i n g e v i d e n c e , 
removed t h a t doubt by p r o v i n g t h a t t h e e x i s t i n g inducement had 
d i s s i p a t e d by t h e time o f t h e making o f the c o n f e s s i o n , t h e 
t r i a l judge w i l l f u r t h e r i n q u i r e whether or n o t t h e inducement 
was h e l d out t o t h e accused by a person m authority.^® 
i t i s s u b t i t l e d , 
t e s t as t o "person m a u t h o r i t y " / i s whether t h e accused c o u l d 
r e a s o n a b l y b e l i e v e the person t o be m a u t h o r i t y over him* 
Again, i t i s a s u b j e c t i v e t e s t , and t h e c r i t e r i o n i s n o t what 
some o t h e r person m the p o s i t i o n of t h e accused may have 
t h o u g h t . 
I f the judge has a iy doubt m h i s i n n d as t o whether the 
person i s a person m a u t h o r i t y , and the p r o s e c u t i o n i s unable 
t o c l e a r l y prove t h a t t h e person was not i n a u t h o r i t y over the 
accused, the c o n f e s s i o n w i l l not be a d m i t t e d , unless t h e 
p r o s e c u t i o n can prove by p o s i t i v e evidence t h a t the inducement 
h e l d out was not held out t o the accused, or t n a t tne inducement? 
b e i n g h e l d out t o the accused, was n o t communicated t o t h e 
accused, e i t h e r d i r e c t l y or i n d i r e c t l y * 
278 I f a c t u a l v i o l e n c e i s used t o compel t h e accused t o speak, 
i t i s s u b m i t t e d t h a t i t w i l l be presumed t h a t the person 
a p p l y i n g t he v i o l e n c e i s a person m a u t h o r i t y over the 
accused. T h i s p o i n t of the i n q u i r y i s u s u a l l y l i m i t e d t o , 
and f o l l o w s a f i n d i n g t h a t c e r t a i n words used may amount 
t o or c o n t a i n an inducement. 
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However, even i f the p r o s e c u t i o n has proven t o the 
s a t i s f a c t i o n of t h e t r i a l judge t h a t t he c o n f e s s i o n i s v o l u n t a r y , 
279 
the t r i a l judge has a d i s c r e t i o n t o exclude t h e c o n f e s s i o n , 
which w i l l be e x e r c i s e d i f the methods used t o o b t a i n t h e 
c o n f e s s i o n were m a n i f e s t l y u n f a i r , or i n breach of the Judges' 
R u l e s . 2 8 0 
I f the c o n f e s s i o n i s e xcluded by t h e t r i a l judge on 
the v o i r d i r e , i t i s e x c l u d e d f o r a l l purposes, and t h e 
281 
p r o s e c u t i o n cannot use i t f o r c r o s s - e x a m i n a t i o n . I f the 
279 I t would appear t h a t judges have always had t u s d i s c r e t i o n . 
u£3, f n . 51? dee, a l s o . Kuruma v. R. /1955/' A . C . 197? a t 
p. 204, 3^oor Mohammed v. iT7~7j949/ A.C. 182, a t p. 192, 
E. v. Cook /1959/ 2 Q.Bo 340; k. v. l i s t e d ( 1 8 9 8 ) , 19 
Cox C.Cp 16, (flawKins, J . ) ; R. v. K n i g h t & Thayre, supra, 
f n . 106; I b r a h i m v. R.»supra, f n . y« a t p, 184, 
R. v. F r a n c i s e t a l 0 > supra, f n . 270, R. v. Ovenell ( 1 9 6 8 ) , 32 Or. App. R. 167, a t p, 175 • And see J.A. Andrews, 
I n v o l u n t a r y Confessions and I l l e g a l l y O b t a i n e d Evidence m 
C r i m i n a l Cases /1965/ Cr.L.Rev. 15, 77* 
280 8ee, i n f r a , c. v n , s . m . 
281 R. v. Treacy, supra, f n . 260. This r u l e a l s o o b t a i n s i n 
Tavour of any co-defendant of the maker o f the i n a d m i s s i b l e 
c o n f e s s i o n or s t a t e m e n t . See, p. v e R i c e e t a l . ( 1 9 6 2 ) , 
47 Or. App. R. 79* " " — 
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c o n f e s s i o n i s a d m i t t e d as being v o l u n t a r y , a l l of the 
c o n f e s s i o n must go m evidence, those p a r t s f a v o u r a b l e t o the 
282 
accused as w e l l as those u n f a v o u r a b l e , and the c o n f e s s i o n t h u s 
2 r v 
a d m i t t e d , i s o n l y evidence a g a i n s t the person c o n f e s s i n g . O J 
v i . F u n c t i o n of t h e Jury 
unce the c o n f e s s i o n i s h e l d &dmi s i b l e by t h e judge on 
th e v o i r d i r e , c ounsel are a g a i n e n t i t l e d t o p r e s e n t the same 
evidence t o the j u r y . A s G-oddard, L.G.J., s t a t e d i n R. v. 
284 xuurray 
" T h i s p o i n t , i f t h e r e i s any doubt about i t , had 
b e t t e r be s e t t l e d once and f o r a l l . I t has always, 
as f a r as t h i s c o u r t i s aware, been the r i g h t of 
counsel f o r the defendant t o o i oss-exau-me again 
the w i t n e s s e s who have a l r e a d y g i v e n evidence i n 
282 R. v. Qlewes, supra, f n . 243, R. v. Hearne e t a l . ( 1 8 3 0 ) , 
4 Co L P. 215, 172 E.R. 676 ( L i t t l c d a l e J . ) , K. v. 
AcC-iregor (1967), 51 Or. App 0 R. 338. 
283 i b i d ; R. v. Turner (1832), 1 Mood. 347, 168 oil.R. 1298 
(C.C.R.), R. v. S u t h e r l a n d etal,,supra, f n . 189 
284 supra, f n . 271, a t p. 207; I f , however, the t r i a l 
judge i s s i t t i n g w i t h o u t a j u r y , there would appear 
t o be no reason f o r d e l v i n g i n t o t he evidence heard 
on the v o i r d i r e , or t r i a l w i t h i n a t r i a l , a second 
t i m e . 
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the absence of t h e j u r y , because i f he can 
induce the j u r y t o t h i n k t h a t the c o n f e s s i o n 
has been obtained by some t h r e a t or promise or 
some means of t h a t s o r t , t h e n of course the 
value o f the c o n l e s s i o n i s enormously weakened. 
The w e i g h t of the evidence and the v a l u e of t h e 
evidence aie always f o r the j u r y . M 285 
T h i s case, however, was m i s i n t e r p r e t e d t h r e e years l a t e r , 
h e l d t h a t t he T r i a l judge, on a d m i t t i n g t h e c o n f e s s i o n , 
must d i r e c t t h e j u r y t o f i n d whether or n o t the 
c o n f e s s i o n was v o l u n t a r y , and t h a t i f t h e y were n o t 
s a t i s f i e d of i t s v o l u n t a r i n e s s t h e y s h o u l d r e j e c t i t 
m t o t o . T h i s m i s i n t e r p r e t a t i o n was regarded as 
being t h e law. See, F, v. S u t h e r l a n d e t a l . s u p r a , f n * 
189- R. v. Burgess /1964/ Or, L„ Rev. 469 (G.G.A.), 
and i t was held t h s u , toe f i n d i n g of the t r i a l judge 
as t o v o l u n t a r i n e s s not b e i n g c o n c l u s i v e , i t was 
necessary f o r t h e j u r y f i r s t t o decide whether or 
not i t was v o l u n t a r y , b e f o r e t h e y c o u l d c o n s i d e r 
whether t h e c o n f e s s i o n was t r u e . See, R. v. 
P a r k i n s o n Or. L. Kev. 398 (C.C.A.), Sparks 
v. R., supra, f n . 104? R. v. Judge ^1965/ Or. L, Rev. 
52 TO.C.ATT; R . V. Gave A 9 6 3 / Or. L. Rev. 371 
(CO.A.); R 0 v. Villi son exal.» supra, f n . 135 
at p. 198. T h i s d o c t r i n e however, was exploded 
by Ohan T1'ei Keung v. R.« supra, f n . 271, which h e l d , 
a p p r o v i n g R. v. Lturray» supra, f n . 284, t h a t whether 
a c o n f e s s i o n was v o l u n t a r y was s o l e l y a m a t t e r 
f o r t h e t r i a l judge on the v o i r d i r e ? w i t h the 
j u r y c o n s i d e r i n g what weign t t o a t t a c h t o i t , 
once a d m i t t e d . 
/1953/ 
t r
1 Q,B. 680 (GoOoAo), where i t ua m Ro v. Bass 
ae.   e es 
- H A L _ 
I t cannot now be doubted t h a t the s o l e q u e s t i o n 
f o r t h e j u r y i s whether t h e c o n f e s s i o n , once a d m i t t e d , 
i s t r u e and what weight t o a t t a c h t o i t . Once the t r i a l 
judge admits xne c o n i e s s i o n as being v o l u n t a r y , t h a t 
L C l U i 
287 
p Q f. 
f i n d i n g as t o v o l u n t a r i n e s s i s c o n c l u s i v e . As P a r k e r , 
L.G.J., observed m R. v. Burgess 
"Tbe p o s i t i o n now i s t h a t the a d m i s s i b i l i t y i s 
a m a t t e r f o r t h e judge, t h a t i t i s t h e r e a f t e r 
unnecessary t o leave t h e same m a t t e r s t o t h e 
j u r y , but t h a t t h e j u r y should be t o l d t h a t 
what weight t h e y a t t a c h t o the c o n f e s s i o n 
depends upon a l l the c i r c u m s t a n c e s i n which 
i t was t a k e n , and t h a t i t i s t h e n r j g h t t o 
g i v e such w e i g h t as t h e y t h i n k f i t . " 
The j u r y i s e n t i t l e d t o accept t h e c o n f e s s i o n of t h e 
accused w i t h o u t f u r t h e r evidence. The c o r r o b o r a t i o n i s 
n ecessary, a l t h o u g h m p r a c t i c e t n e r e i s i n v a r i a b l y 
p o o 
some c o r r o b o r a t i o n . 
286 Chan Vfei Keung v. supra, f n . 271 
287 ( 1 9 6 8 ) , 52 Gr. App. R. 258; See, a l s o , R. v. 
O v e n e l l , supra, f n . 279. 
288 R. v. nersey ( 1 9 0 8 ) , 1 Or. App. R, 260, R. v. S,yttes 
T1913), 0 Or. App. R. 233. 
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CHATTER SIX 
C O N T I N U O U S CONFESSIONS 
By trie t u r n of t h e n i n e t e e n t h c e n t u r y , a l t n o u g h the 
u s u a l case a r i s i n g b e f o r e t h e c o u r t s i n v o l v e d i n q u i r y as t o 
whether a s i n g l e c o n f e s s i o n of an accused was a d m i s s i b l e a t h i s 
t r i a l , f a c t u a l s i t u a t i o n s i n v o l v i n g more t h a n one e x t r a -
j u d i c i a l c o n f e s s i o n by t h e accused had a l s o demanded and r e c e i v e d 
j u d i c i a l a t t e n t i o n . Where t h e accused confessed the p a r t i c u l a r 
charge more t h a n once, or gave more t h a n one i n c r i m i n a t i n g 
s t a t e m e n t , no problem arose i f the f i r ^ t of t h e c o n f e s s i o n s or 
sta t e m e n t s was v o l u n t a r y , m the sense of b e i n g g i v e n w i t h o u t any 
form of inducement. I n t h i s s i t u a t i o n , i n q u i r y as r e g a r d s 
subsequent c o n f e s s i o n s or statements would be u n a f f e c t e d by the 
f i r s t . 
Wh^re, however, t h e f i r s t acknowledgment of g u i l t m whole 
or m p a r t was the r e s u l t o f a t h r e a t , promise, or some other 
i m p r o p e r i n f l u e n c e , and t h e r e f o r e i n a d m i s s i b l e as b e i n g not 
v o l u n t a r y , t h e q u e s t i o n t h e n arose as t o what e f f e c t t h e p r e v i o u s 
inducement, or t h e p r e v i o u s i n a d m i s s i b l e c o n f e s s i o n or statement 
had on those statements s u b s e q u e n t l y g i v e n by the accused. I n 
o t h e r words, i f a subsequent c o n f e s s i o n was t o be h e l d 
i n a d m i s s i b l e , was the re a s o n t o be because i t was ind u c e d by t h e 
f i r s t c o n f e s s i o n i t s e l f , and s i n c e t h e f i r s t c o n f e s s i o n was 
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r e j e c t e d as "being mot v o l u n t a r y , t h e subsequent c o n f e s s i o n must 
a l s o be s i m i l a r l y r e j e c t e d ? Or was i t t o be because t h e 
inducement which caused the accused t o confess m the f i r s t 
i n s t a n c e , c o n t i n u e d t o o p e r a t e , t h e r e b y i n d u c i n g the subsequent 
confession'? I f t h e l a t t e r were the case, t h e n r e g a r d l e s s of 
whether the accused subsequently confessed because he f e l t i t d i d 
not m a t t e r s i n c e he had a l r e a d y done so, t h e subsequent 
c o n f e s s i o n would be a d m i s s i b l e , p r o v i d e d the inducement 
i n s t i g a t i n g t h e f i r s t c o n f e s s i o n was c l e a r l y shown t o have 
d i s s i p a t e d o 
I t would appear t n a t e a r l y law f a v o u r e d t n e f o r m e r 
289 
a l t e r n a t i v e , and as e a r l y as 1800, i f a c o n f e s s i o n had been 
o b t a i n e d f r o m a p r i s o n e r by undue means, any statement £fterwards 
made by him under t h e i n f l u e n c e of t h a t c o n f e s s i o n would not be 
290 
r e c e i v e d m evidence,, I n R. v. Uute, a s e r v a n t g i r l was 
charged w i t h s e t t i n g f i r e t o an o u t b u i l d i n g . Her m i s t r e s s t o l d 
her t h a t i f she would r e p e n t God would f o r g i v e her, b u t the 
m i s t r e s s concealed from her t h a t she would n o t f o r g i v e her 
h e r s e l f . The accused s e r v a n t a i r l confessed, and t h e n e x t day, 
another p e r s o n m her m i s t r e s s ' s i g h t , though n o t o f h e a r i n g , 
t o l d her t h a t her m i s t r e s s had s a i d she had confessed, and drew 
from her a second c o n f e s s i o n . Lord E l d o n a l l o w e d the 
c o n f e s s i o n s t o be g i v e n i n e vidence, and the p r i s o n e r was 
c o n v i c t e d . A l t h o u g h the t w e l v e judges h e l d t h a t L o r d E l d o n 
289 R. v. White ( 1 8 0 0 ) , 172 E.R. 1308, f n . ( a ) , P h i l l i p s , 
E vidence, v o l . 1 , p.104. 
290 Burn's J u s t . , O h i t t . e d n 0 , t i t . Evidence. 
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e r r o n e o u s l y l e f t i t t o t h e j u r y t o say whether t h e f i r s t 
c o n f e s s i o n was made under a hope of f a v o u r , and whether t h e 
second c o n f e s s i o n was made under the i n f l u e n c e of the f i r s t , 
r a t h e r t h a n d e c i d i n g the is s u e h i m s e l f , t h e y d i d n o t d i s a g r e e 
w i t h the f o r m u l a t i o n o± the q u e s t i o n s t o be answered by t h e 
l e a r n e d judge. 
I t was c l e a r , however, t h a t by t h e c l o s e of the f i r s t 
h a l f of t h e c e n t u r y t h i s view was not t o p r e v a i l . Rather, 
j u d i c i a l emphasis began t o be d i r e c t e d t o the jnducement g i v i n g 
r i s e t o t h e f i r s t c o n f e s s i o n , and i f i t appeared or was shown 
t h a t t h i s inducement was at an end, subsequent c o n f e s s i o n s were 
291 
r e c e i v e d m evidence. I n R e v. Kichards a f i f t e e n year o l d 
g i r l accused of p o i s o n i n g was t o l d by her d i s t r e s s t h a t i f she 
d i d n ot t e l l a l l about i t t h a t n i g h t , a c o n s t a b l e would be sen t 
f o r m the morning t o t a k e her b e f o r e a m a g i s t r a t e . The g i r l 
c onfessed, which c o n f e s s i o n was r e j e c t e d f r o a e v i d e n c e , l^ext 
day, a c o n s t a b l e was sen t f o r , and as he was t a k i n g her t o t h e 
m a g i s t r a t e , she made a statement t o him, he hav i n g h e l d out no 
inducement f o r her t o do so. I t b e i n g argued f o r t h e accused t h a t 
t h e inducement must be t a k e n t o have c o n t i n u e d , the l e a r n e d 
judge observed, as t o t h e second statements 
M I t h i n k t h a t t h i s statement i s r e c e i v a b l e . The 
inducement was, t h a t i f she confessed t h a t n i g h t , 
t h e c o n s t a b l e would n o t be sen t f o r , and she would 
not be t a k e n b e f o r e t h e m a g i s t r a t e s , f'ow, she must 
291 s u p r a , f n . 148 
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have known, when she made t h i s s t a t e m e n t , t h a t 
t he c o n s t a b l e was th e n t a k i n g her t o the 
m a g i s t r a t e s . The inducement, t h e r e f o r e , was 
at an end." 292 
Uo c o n s i d e r a t i o n vas g i v e n t o the p r o b a b i l i t y t h a t t h e 
accused confessed a second time because she b e l i e v e d her f i r s t 
c o n f e s s i o n was v a l i d , and under t h e i n f l u e n c e of the f i r s t 
c o n f e s s i o n i t s e l f , f e l t she had n o t h i n g t o l o s e by making a 
293 
second one. I n R. v. Howes, where the accused confessed t o 
two a r r e s t i n g c o n s t a b l e s a i t e r b e i n g induced t o speak, and 
l a t e r t o a u-agis I r a t e <_.iccr Demg c a u t i o n e d , counsel f o r tne 
accused argued t h a t s i n c e t he law presumes t t i a t t n e 
inducement of the f i r s t c o n f e s s i o n c o n t i n u e d , the m a g i s t r a t e 
s h o u l d have t o l d the accused t h a t t h e former c o n f e s s i o n would 
have no e f f e c t . The l e a r n e d Detioan, L.C.J., d i s a g r e e d , and 
he l d t h a t i t was not necessary l o r t h e m a g i s t r a t e t o i n f o r m t h e 
accused t h a t t h e f i r s t c o n f e s s i o n was of no e f f e c t , and, sin c e 
he c o u l d not sa^ t h a t the second c o n f e s s i o n r e s u l t e d i r o m t he 
e a r l i e r inducement, he a d m i t t e d t h e second c o n f e s s i o n . 
The s o l e q u e s t i o n , t h e r e f o r e , was whether or not t h e 
second statement was a r e s u l t of the c o n t i n u i n g e f i e c t o f t h e 
inducement l e a d i n g t o the f i r s t c o n f e s s i o n . I n R. v. 
292 supra, f n . 291. Compare lo i . v 0 .Smith, i f f r a , f n . 302 
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h e y n e l l , " the accused vcs i n d i c t e d xor s t e a l i n g fcv/o hams, 
at c o n s t a b l e , under ^ search w a r r a n t , found the hams m tne house 
of the accused, end thereupon, m rhe presence o l one 01 the 
o r c c c c u t c r s , - - i d t o the recused,, n \ u . h d d b ^ t x e r x e l l a l l 
about i t . 5 1 The accused th^n c o n l e ^ c c d , whicti c o n f e s s i o n was 
acknowledged t o be ' n a d ^ i s s i o l e by t h e p r o s e c u t i o n . I n the 
a f t e r n o o n o f the same day, another of t h e p r o s e c u t o r s went TO 
uhe accused's house, and the accused r e p e a t e d the same 
c o n f e s s i o n made e a r l i e r t o the c o n s t a b l e , bat no inducement had 
beer h e l d o u t . Taunton, J., r e f u s e d t o r e c e i v e the second 
c o n f e s s i o n , f i n d i n g i t l t i p o r s i b l e t o o a j t h a t i t was not 
induced by the e a r l i e r promise held out to the accused. 
2 C 5 
Pour ycctre I c t e i , i n R„ v. u h e r r m g t o n , ~ J wnere a second 
c o n f e s s i o n f o l l o w e d an induced f u s t c o n f e s s i o n cv f i f t e e n 
m i nutes, P a t t e s o i , J. observed: 
l fTnere ought t o be s t r o L g evidence t o shew t h a t the 
i m p r e s s i o n under which t h e f i r s t c o n f e s s i o n was made, 
was a f t e r w a r d s removed, b e f o r e t h e second c o n f e s s i o n 
can be r e c e i v e d . I am of o p i n i o n , i n t h i s case, t n a t 
t he p r i s o n e r must be co 1 s i d e r e d t o n v c nade t h e 
second c o n f e s s i o n under t h e same i n f l u e n c e as he made 
the u r s t s the i n t e r v a l o f time b e i n g t o o s h o r t t o 
a l l o w t h e s u p p o s i t i o n t h a t i t was the r e s u l t of 
r e f l e c t i o n and v o l u n t a r y ae t e r m m a t Lon." 29b 
294 supra, I n . 145, uee, a l s o , K, v. H e w i t t ^ supra, f n . 152 
295 supra, f n . 124 
2 n6 i b i d 
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3y 184S, i x was necessary t h a t i t be proved t o the 
s a t i s f a c t i o n of t h e t r i a l judge t h a t any c o n f e s s i o n tendered 
i n evidence was v o l u n t a r y , and where t h e c o n f e s s i o n tendered by 
the p r o s e c u t i o n was one subsequently nade t o an induced 
c o n f e s s i o n of the same charge, i t was necesf&ry t h a t the t r i a l 
judge be s a t i s f i e d beyond doubt t h a t the p r e v i o u s inducement 
297 
had been d i s p e l l e d . ±ri v. C o l l i e r e t a l . , t h e p r o s e c u t o r 
m t h e presence o f the c o n s t a l l e , induced t h e accused t o 
co n f e s s , which c o n f e s s i o n v\as r e j e c t e d from evidence. The 
c o n s t a o l e t h e n took the accused i n t o a l o f t , and m t h e 
absence of the p r o s e c u t o r , the accused ag^m made a s t a t e m e n t . 
This second statement was a l s o r e j e c t e d . H a l f an hour l a t e r , 
and a g a i n m t h e absence of the p r o s e c u t o r , t h e c o n s t a b l e t o o k 
the accused t o g a o l , a i x e r which he made a st a t e m e n t f o r t h e 
t h i r d t i m e . W i l l i a m s , J , , n o t being s a t i s f i e d t h a t the 
i n f l u e n c e l e a d i n g t o the f i r s t two statements was removed, 
r e j e c t e d the t h i r d ^ t o t e m e n t , even though the accused was 
297 supra, f n . 145 
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ca u t i o n e d by the cons"cah]enot t o say a n y t h i n g , " 
2 S i m i l a r l y , m the I r i s h case of R. v. D o h e r t y . " 
where an accused had been t o l d by a c o n s t a b l e a t t e n o ' c l o c k 
m t h e morning t h a t i t would be b e t t e r f o r him t o t e l l t h e 
t r u t h , and not t o put people t o the e x t r e m i t i e s he was d o i n g , 
an i n c r i m i n a t i n g admission by the accused t o ano t h e r 
c o n s t e b l e a f t e r s i x o ' clock m the evening of t h e same day, 
296 See, R. v. Howes, supra, fn„ 293 I n R. v. L i n g a t e 
(18157, P h i l l i p s , Evidence, v o l . 1 , u. 115, 172 h,^, 
1296, f n , b, a second concession was h e l d a d m i s s i b l e 
a f t e r a c a u t i o n by a m a g i s t r a t e . S i m i l a r l y m K. v. 
Bate e t a l . ( 1 8 7 1 ) , 11 Cox C.C. 686 (Montague Smith, 
J„), a t n i r d statement t o a m a g i s t r a t e was r e c e i v e d 
m evidence, a f t e r a c a u t i o n by t h e m a g i s t r a t e , 
t n e p r e v i o u s two be i n g r e j e c t e d . i n tf. v. uooper e t a l . 
s u pra, f n . 144, where a second c o n f e s s i o n was made t o 
a t u r n k e y a t t h e g a o l w i t h o u t inducement, a f t e r an 
e a r l i e r c o n f e s s i o n was induced by a m a g i s t r a t e and 
r e j e c t e d , t h e second c o n f e s s i o n was a l s o r e j e c t e d , 
e s p e c i a l l y because t h e t u r n k e y d i d not c a u t i o n t he 
p r i s o n e r . See, a l s o , R. v. D o h e r t y , supra, f n . 1959 
R. v. Gheverton, supra, f n . 145, per E r i e , J., a t 
p. 13097" " 
299 s" pra, f n . 298s Compare t o R. v. l i e w e t t , supra f n . 
294. 
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was n o t allowed t o be g i v e n m evidence, a l t h o u g h the second 
c o n s t a b l e had p r e v i o u s l y c a u t i o n e d the p r i s o n e r * I t was 
contended by t h e p r o s e c u t i o n t h a t , f r o m the l e n g t h , o i t i m e 
m t e r v e n i t i g coupled wixh t h e c a u t i o n Dy the second cot s t a b l e , 
the p r e v i o u s inducement must have been removed. W h i t e s i d e , 
0,Jo, m r e n d e r i n g judgment, stated? 
nThe Judges have h e l d t h a t i t must be shown t h a t 
the p r i s o n e r t h o r o u g h l y understood t h a t he c o u l d 
expect no g a m fr o m s c o n f e s s i o n . The subsequent 
c a u t i o n must be shown t o have had the e f f e c t of 
removing a l l such e x p e c t a t i o n f r o m the prisoner's 
mind... M 
A l t h o u g h i t was c l e a r t h a t l e n g t h of t i m e between t h e 
f i r s t and subsequent c o n f e s s i o n s , and whether t h e accused was 
c a u t i o n e d b e f o r e making t h e subsequent c o n f e s s i o n s ^ ^ were 
f a c t o r s t o be co"Sidered by t h e t r i a l judge i n d e c i d i n g the 
v o l u n t a r i n e s s of the subsequent c o n f e s s i o n s , they were not 
i n 
n e c e s s a r i l y d e c i s i v e / t h e m s e l v e s . I t was necessary t h e t t he 
t r i a l judge be s a t i s f i e d , t h a t a l l the c i r c u m s t a n c e s of the 
case gave r i s e t o no i n f e r e n c e o t h e r t h a n t h a t a l l inducement 
had been d i s p e l l e d , i . e . t h a t t h e subsequent c o n f e s s i o n s were 
v o l u n t a r y . I i any subsequent c o n f e s s i o n was i n e x t r i c a b l y 
i n v o l v e d w i t h any p r e v i o u s l y induced c o n f e s s i o n , t h e 
300 See, supra, f n . 298. 
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subsequent c o a f e s s i o n would be r e j e c t e d as not b e i n g 
n 4- 501 v o l u n t a r y * 
The modern law was r e c e n t l y s t a t e d by P a r k e r , L.C.J. 
302 
m R. v. Smith, a c o u r t m a r t i a l a p peal* I n t h a t case, t h r e e 
s o l d i e r s were stabbed w h i l e m b a r r a c k s . The R e g i m e n t a l 
S e r j e a n t i ^ a j o r paraded t h e s o l d i e r s and t h r e a t e n e d t o keep them 
on parade u n t i l t h e c u l p r i t stepped f o r w a r d . The accused 
confessed, and l d t e r , m the e a r l y morning, confessed again t o 
a p o l i c e sergeant a f t e r b e i n g cautioned by him. The f i r s t 
c o n f e s s i o n was r e j e c t e d f r o m evidence, and t h e l e a r n e d L o r d 
C h i e f J u s t i c e , m h o l d i n g t h e subsequent c o n f e s s i o n a d m i s s i b l e 
because the o r i g i n a l t h r e a t had d i s s i p a t e d , ^ s t a t e d s 
f ,The c o u r t t h i n k s t h a t t h e p r i n c i p l e t o be deduced 
from the cases i s r e a l l y t h i s : t h a t i f t h e t h r e a t 
or promise under which t h e f i r s t statement was made 
s t i l l p e r s i s t s when t h e second st a t e m e n t i s made, 
t h e n i t i s i n a d m i s s i b l e . Only i f t h e time l i m i t 
between the two s t a t e m e n t s , tne c i r c u m s t a n c e s 
e x i s t i n g a t t h e time and the c a u t i o n are such l h a t 
i t can be s a i d t h a t t h e o r i g i n a l t h r e a t or inducement 
has been d i s s i p a t e d can t h e second statement be 
a d m i t t e d as a v o l u n t a r y s t a t e m e n t n 304 
301 R. v. Rue, supra, f n . 152. R. v. Downing (1 8 4 0 ) , T a y l o r , 
Oo.Cit« xn. 16, a t p. 589 T n . ( n ) , i v i 0 b 0 Lord w r i n g e r 
302 supra, f n . 154 
303 Compare t o R. v. R i c h a r d s , supra, f n . 291 
304 ft'ote t h e s i m i l a r i t y w i t h t h i s statement of the l a w , and 
t h a t m J.P. T a y l o r , A T r e a t i s e on t h e Law of Evidence 
( 1 8 4 8 ) , a t p. 591. 
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A l t h o u g h t h i s p r o p o s i t i o n cannot now be^doubted, t h e 
q u e s t i o n a r i s e s - Vvhat i f t h e f i r s t c o n f e s s i o n had. been 
induced v i o l e n c e , r a t h e r than a t h r e a t or promise'? I t i s 
r e s p e c t f u l l y s u b m i t t e d t h a t , janv_ c o n f e s s i o n o b t a i n e d f r o m an 
accused a f t e r t h e a p p l i c a t i o n of p h y s i c a l c o e r c i o n or v i o l e n c e 
t o h i s person, r e g a r d l e s s of the t i m e l i m i t between c o n f e s s i o n s , 
or whether he was or was not c a u t i o n e d , would be i n a d m i s s i b l e 
m evidence as n o t being v o l u n t a r y . 
The burden of p r o v i n g v o l u n t a r i n e s s o f any c o n f e s s i o n 
tendered i n e v idence, i s a l d l l t i m e s on the p r o s e c u x i o r . Once 
i t appears t h a t t h e f i r s t c o n f e s s i o n was o b t a i n e d m t h i s manner, 
i t i s s u b m i t t e d t h a t an i r r e b u t t a b l e p r e s u m p t i o n a r i s e s t h a t any 
subsequent c o n f e s s i o n was t h e r e s u l t o f the c o n t i n u i n g e f f e c t of 
the v i o l e n c e , f l v e n i f t h i s were not t h e case, i t i s d i f f i c u l t 
t o see now, i n such ci r c u m s t a n c e s , t h e p r o s e c u t i o n c o u l d meet 
the burden of p r o v i n g v o l u n t a r i n e s s on the v o i r d i r e , t o t h e 
s a t i s f a c t i o n 01 t h e t r i a l ^uoge. 
Since any c o n f e s s i o n i s open t o s c r u t i n y by the c o u r t 
o n l y on i t s b e i n g t e n d e r e d i n evidence by t h e p r o s e c u t i o n , i t may 
be suggested t h a t , where t h e r e are s u c c e s s i v e c o n f e s s i o n s by 
the accused, t h e p r o s e c u t i o n can w i t h h o l d t h e f i r s t , induced 
c o n f e s s i o n , and t e n d e r o i l y t he a p p a r e n t l y unmduced subsequent 
c o n f e s s i o n . I t i s s u b m i t t e d t h a t such a s u g g e s t i o n i s 
s p e c i o u s a t b e s t . A s i d e from t h e f a c t t h a t t o do so may be a 
b r e a c h of t h e p r o s e c u t o r ' s d u t y t o the c o u r t , i t i s r e s p e c t f u l l y 
s u b m i t t e d t h a t i t i s incumbent ovi t h e p r o s e c u t i o n t o t e n d e r 
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t h e f i r s t c o n f e s s i o n . I f t i n s were not t h e case, i t would 
t h e n be open t o t h e p o l i c e t o o b t a i n by any means, a l o n g l i n e 
of c o n f e s s i o n s from an u n w i l l i n g accused, u n t i l t h e y f i n a l l y 
o b t a i n e d one which would "appear" t o be v o l u n t a r y * 
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CHAPTER SEVEN 
THE DOCTRTuE OP GOUb'lRhATION BY SUBSEQUENT PACTS 
I t i s c l e a r t h a t any f a c t r e l e v a n t t o the issue m a 
g i v e n case i s p r i m a f a c i e a d m i s s i b l e m ev i d e n c e . I f t h e f a c t 
a r i s e s from the v o l u n t a r y c o n f e s s i o n of an accused, as f o r 
example the accused c o n f e s s i n g where he h i d t h e s t o l e n goods, 
the f a c t of t h e f i n d i n g o f the s t o l e n goods i s a d m i s s i b l e , n o t 
because the c o n f e s s i o n i s v o l u n t a r y , but s o l e l y because t h e f a c t 
"505 
i s r e l e v a n t t o t h e issue m the case* I n o t h e r words, the 
r e l e v a n c y of a p a r t i c u l a r f a c t and t h e r e f o r e i t s a d m i s s i b i l i t y , 
"7 p. / 
i s independent of how the f a c t was o b t a i n e d . I t i s t r u e t h a t 
the f a c t may be excluded f r o m evidence i n t h e d i s c r e t i o n of t h e 
t r i a l judge, as on the ground of i t s p r o b a t i v e value b e i n g 
outweighed by i t s p r e j u d i c i a l e f f e c t t o the accused. Prima 
f a c i e , however, a l l f a c t s r e l e v a n t t o the i s s u e are a d m i s s i b l e 
m evidence. 
I t would, t h e r e f o r e , appear t o f o l l o w t h a t i f the f a c t i s 
d i s c o v e r e d i n consequence of a c o n f e s s i o n which i s h e l d t o be 
not v o l u n t a r y by tne t r i a l j u c ^ c , as being xuduced by a promise, 
305 See, K. v. H a r r i s e t a l . (lo32), 1 Mood 338, 168 E.Re 1295 (G.C.R.). See, a l s o , R. v. A l l e n e t a l . (1834), 1 Gent.Or. 
ffit.R. 32, at p. 37? R. v. Lloore, supra, f n . 8 1 . As t o 
i l l e g a l l y o b t a i n e d evidence, see J.A. Andrews, supra, f n . 279? G r l a ^ v i l l e W i l l i a m s , Evidence Obtained by I l l e g a l Means /1955/ Cr.L. Rev. 339 ~ _ _ £ _ 
306 Kuruma v. R.y supra, f n . 279. See a l s o , R. v. L eat ham 
( l b b i ) , 8 "Cox U.U. 498 (Q.h.), per OrompTom, J. , a t p« 501. 
t h r e a t , a c t u a l p h y s i c a l c o m p u l s i o n , o r o t h e r m p r o o e r 
inducement, whether o r nou t h e f ? c t i s a d i m s s i b l e v o u l d he 
i n d e p e n d e n t o f b i n s f i n d m g o f n o n - a d m i s s i b i l i t y as r e g a r d s 
t h e c c a f e s s i o f l . I n R. v. U a n c k s h a l l , ^ ^  t n e e a r l i e s t 
r e p o r t e d case on the s u b j e c t , bhe accused, an a c c e s s o r y e i t e r 
bhe f a c t o f grand l a r c e n y , was i n d u c e d -co c o n f e s s by a promise 
o f f a v o u r . As e r e s u l t o f cine c o n f e s s i o n , che s t o l e n p r o p e r t y 
was found i n h e r l o d g i n g s , c o n c e a l e d between bhe s a c k i n g s o f 
h e r bed. I t was conbendecL > j c o u n s e l f o r t h e accused t h a t 
l e c a u s e o f "cne f a c t ~ f t h e f i ^ d ^ g o f "one p r o p e r t y m n e r 
custody nad been "bbamed as a r e s u l t o f an mad-Passible 
c o n f e s s i o n , bae p r o o f o f bbab f a c t ought a l s o -~o be ^ejeebod. 
--he C o u r t , r e j e c t i n g b h i s c o n t e n t i o n , o b s e r v e d 
' " f h i s p r i n c i p l e r e s p e c t i n g c o n f e s s i o n s has no 
a p p l i c a t i o n w h a t ever as bo t h e a d m s s i o n o r r e j e c t i o n 
o f f a c e s , r h e t n e r t h e knowledge o f them oe o b t a i n e d 
i n consequence o f an e x t o r t e d c o n f e s s i o n , o r whether 
i t a r i s e s f r o m any o t h ^ r s o u r c e , f o r a f a c t , i f i t 
e x i s t ^ a t a l ] , r u s t e x i s b i n v a r i a b l y i n t h e same 
manner, ^hcbber t h e c o n f e s s i o n f r o m w h i c h i t i s d e r i v e d 
be i n ocher r e s p e c t s "crae o r -Olse. F a c t s uhus ^OTamed, 
however, must be f u l l y and s a t i s f a c b o r i l ^ p r o v e d , 
w i t h o u t c a l l i n g i n t h e a i d o f any p a r b o f t h e c o i > s n m 
f r o ii w n'icn bhe;, r a y have been d e r i v e d , and bhe 
i-flpo~ j j . )j ] l t y o f j d - p i U i - i 0 r>_j p j r t u f rhe o ^ ' . f e s s j - v i 
is a p r o o f o f bhe f a c t , c l e a r l y shews t h a t t h e f a c t may 
oe aojii-cbed on obh.tr e v i d e n c e , ... 2he r u l e s o f evidence 
i r i c i r e s p e c t t h e a d m i s s i o n o f f a c e s , and t h o s e w h i c h 
p r e v a i l T l t n r e s p e c t t o t n e r e j e c t i o n o f p a r o l 
d e c l a r a t i o n s o r c o n f e s s i o n s , are 
307 SL_2TcL, f n . 71 
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d i s t i n c t and independent of each o t h e r * " 
Whether t h e r e l e v a n t f a c t i s a d m i s s i b l e i s dependent 
upon p r o o f as t o i t s e x i s t e n c e , and i f t h e f a c t i s d i s c o v e r e d 
i n co isequence of an i n a d m i s s i b l e c o n f e s s i o n , r e f e r e n c e 
octnno"u be made TO xne c o n f e s s i o n i n o r d e r t o prove the t d c t . 
T his i s so, not because the c o n f e s s i o n i s e x t o r t e d from t h e 
accused, but because the c o n f e s s i o n i s not a d m i s s i b l e and 
t h e r e f o r e , not l e g a l e vidence. Thus, i f the c o n f e s s i o n were 
r e c e i v e d m evidence, i t i s s u b m i t t e d t h a t any f o c t 
d i s c o v e r e d m consequence t n e r e o f c o u l d be proved by the 
c o n f e s s i o n i t s e l f * 
309 
I n K. v. L o c k h a r t 9 the accused was i n d i c t e d f o r 
t h e f t o i a number of diamonds and p e a r l s . As a r e s u l t of the 
c o n f e s s i o n of the accused, vvhj.cL was induced by promises of 
f a v o u r and suoseq u e n t l y h e l d i n a d m i s s i b l e , i t was d i s c o v e r e d 
t n a t some of the s t o l e n £oods had been disposed of t o another 
person. On t h e p r o s e c u t i o n c a l l i n g t h i s o t h e r person t o prove 
supra, f n 0 507, a t p, 235; S i m i l a r l y , m H. v. Iiose.y XTTHT), 1 Lea. 264, 168 D.ft. 235 f n . ( a ) ^ , where, on a 
charge of s h o p l i f t i n g , the goods were found as a r e s u l t 
of an induced c o n f e s s i o n , B u l l e r , J . , s t a t e d s "//hatever 
a c t s are done, are evidence, but i f t h o se a c t s are n o t 
s u f f i c i e n t t o make out the charge a g a i n s t the p r i s o n e r , 
the c o n v e r s a t i o n or c o n f e s s i o n of t h e p r i s o n e r cannot be 
r e c e i v e d , so as t o couple i t w i t h tnose a c t s , i n order 
t o make out the s u b j e c t m a t t e r of p r o o f . . . " See, a l s o 
I I . v. L o c k b a r t , i n f r a , f n . ^ 09 R. v. l l a r v e y , i n f r a , 
f n . 3 21. 
309 (1785), 1 Lea. 386, 163 L."R. 295 ( B u l l e r , J . ) . 
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t h a t he nad r e c e i v e d t h e s t o l e n goods f r o m t h e accused, i t was 
contended on b e h a l f of t h e accused t h a t s i n c e the d i s c o v e r y of 
t h e w i t n e s s was the r e s u l t of t h e x n a d m i s s i b l e c o n f e s s i o n , the 
w i t n e s s was not compexenx 0 I T was h e l d , nowever, t o be c l e a r l y 
law t h a t , a l t h o u g h an i m p r o p e r l y o b t a i n e d c o n f e s s i o n i s 
i n a d m i s s i b l e m evidence, i t can never go t o the r e j e c t i o n of 
o t h e r w i t n e s s e s which are d i s c o v e r e d m consequence of such 
confess! on» 
I f the f a c t d i s c o v e r e d i s r e a l evidence, such as the 
s t o l e n p r o p e r t y m a charge of t h e f t , or t h e corpse m a charge 
o l Qurder, or a w i t n e s s , no problem a r i s e s as t o i t s 
a d m i s s i b i l i t y , p r o v i d e d the i n a d m i s s i b l e co x e s s i o n i s n o t 
r e l i e d ou as p r o o f of the f e e t , x o r e p o r t e d Crtse n o lds 
o t h e r w i s e , and J l t n o u g h t h e i n a d m i s s i b l e c o n f e s s i o n l e a d s t o t h e 
d i s c o v e r y of the f a c t , the f a c t does not depend upon the 
c o n f e s s i o n f o r i t s e x i s t e n c e . I'or example, where, m t h e case of 
a s t o l e n c o a t , the accused does not confess where he has hidden 
i t , i t i s no l e s s a goat i f d i s c o v e r e d by a p o l i c e c o n s t a b l e 
w i t h o u t the a i d 01 accused's c o n f e s s i o n . 
A problem does a r i s e , however, where the f a c t wished t o 
be proved by the p r o s e c u t i o n i s n o t animate, but r a t h e r , depends 
s o l e l y upon t n e accused f o r i t s e x i s t e n c e , as m the case where 
t h e p r o s e c u t i o n wishes t o lead t h e f a c t t h a t the accused, a f t e r 
inducement, showed where the s t o l e n coods v e r e hidden, i . e # t h e 
a c t i o n s of the accused* 
- 130 -
I n R» v, Jones, J the p r o s e c u t o r asked the accused f o r 
f o r t h e money which he had taken f r o m h i s , the p r o s e c u t o r ' s 
pack. B e f o r e the money was produced, the p r o s e c u t o r f u r t h e r 
s t a t e d t h a t "he only wanted h i s money, and i f t h e accused gave 
him t h a t , he might go t o the d e ^ i l i f he p l e a s e d . " The accused 
t h e n gave t h e p r o s e c u t o r some money, saying t h a t was a l l lie had 
l e f t of i t . On the whole of t h i s evidence b e i n g l e f t t o the 
c o n s i d e r a t i o n of the j u r y by tne t r i a l j u d g e , the accused was 
c o n v i c t e d . On the q u e s t i o n being reserved f o r t h e o p i n i o n of t h e 
judges, i t was held b^ a m a j o r i t y of the judges t h a t t h e 
"511 
c o n f e s s i o n was wrongly a d m i t t e d , and the c o n v i c t i o n wrong. 
Rather than a t t e m p t i n g t o e x t r i c a t e what f a c t s were 
a d m i s s i b l e , i t i s s u b m i t t e d t h a t the m a j o r i t y of the c o u r t quite 
p r o p e r l / regarded t h e whole of tne circumstances - t h e sta t e m e n t s 
of t h e p r o s e c u t o r , t he a c t i o n of p r o d u c i n g the money by the 
accused, the o r a l statement of t h e accused - as an induced 
c o n f e s s i o n , and t h e r e f o r e , i n a d m i s s i b l e m evidence. A l t h o u g h t ne 
money d i d e x i s t as a f a c t r e g a r d l e s s of the other c i r c u m s t a n c e s , 
suj3ra, f n . 148, f o l l o w e d m R. v. C l a r k e ( 1 3 2 8 ) , per 
Vaughan, B., c i t e d m Joy, Op.Git."^ a t p. 87. Compare 
t o Ro v. G r i f f i n i n f r a , f n . 323. 
311 The m a j o r i t y w^ as composed o f lv±acdonald, C.B., Chantare, J . , 
Heath, J., Lawrence, J., and ] > ±>lanc, J., w i t h Y/ood Bo, 
Grose, J., and M a n s f i e l d , C.J., d i s s e n t i n g , and L o r d 
E l l e n b o r o u g h d u b i t a n t e . 
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i t i s c l e a r t h a t i t s r e l e v a n c y and t h e r e f o r e i t s a d m i s s i b i l i t y 
was s o l e l y dependent on these o t h e r c i r c u m s t a n c e s . 
now ever, even i f the f a c t i s capable of p r o o f w i t h o u t 
r e f e r e n c e t o the accused, or t h e accused's c o n f e s s i o n , -cms w i l l 
n o t p r e v e n t the c o u r t from t r e a t i n g t h e f a c b as b e i n g e q u i v a l e n t 
t o a c o n i e s s i o n , i f t h e r e i s an inducement p r e s e n t , which i s 
s o l e l y d i r e c t e d t o t h e accused f o r the purpose o± d i s c o v e r i n g t h e 
f a c t . I n Rm v* B a r k e r ^ ^ t h e accused produced business books and 
r e c o r d s under a promise t h a t he would n o t be p r o s e c u t e d . At h i s 
t r i a l f o r c o n s p i r a c y , and the d e l i v e r i n g o f f a l s e s t a t e m e n t s o f 
account w i t h i n t e n t t o d e f r a u d , the Grown sought t o i n t r o d u c e the 
documents, c o n t e n d i n g t h a t they were not b r o u g h t i n t o e x i s t e n c e 
by the promise or t h r e a t * The documents were a d m i t t e d and t h e 
accused was c o n v i c t e d . On a p p e a l , the c o n v i c t i o n was quashed, 
and Tucker, J . , speaking f o r t h e c o u r t comprised of h i m s e l f , 
313 
V i s c o u n t Oaldecote, G.J., and A s q u i t h , J., s t a t e d ; 
"But m the p r e s e n t case the promise or inducement 
which was i m p l i e d m t h i s e x t r a c t from Hansard 
e x p r e s s l y r e l a t e d t o the p r o d u c t i o n of b u s i n e s s books 
and r e c o r d s . . . tnose documents s t a n d on p r e c i s e l y the 
same f o o t i n g as an o r a l or a w r i t t e n c o n f e s s i o n which 
i s brought i n t o e x i s t e n c e es t h e r e s u l t of such a 
promise, inducement, or t h r e a t . " 
312 supra, f n . 213. 
313 supra, f n . 312 a t p. 3C4. I f i s t o be noted t h a t the c o u r t 
i s n o t d e c i d i n g t h a t f a c t s d i s c o v e r e d i n consequence of an 
madmissxble c o n f e s s i o n are themselves i n a d m i s s i b l e . 
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Where the a c t s of the accused are c l e a r l y separate f r o m 
an induced c o n f e s s i o n , i t would appear t h a t the a c t s are 
314 
a d m i s s i b l e * I f , m the case of t h e f t , or o t h e r crime, t h e 
a c t i o n of t h e accused m p o i n t i n g out the p l a c e of the s t o l e n 
p r o p e r t y , or corpse, or murder weapon, i s n o t c o n f i r m e d by the 
f i n d i n g of the same m the p l a c e d i r e c t e d by the accused, the 
a c t i o n or conduct of the accused i s n o t a d m i s s i b l e m eviden c e . 
315 
I n R. v. J e n k i n s , the accused was induced by a promise t o 
confess t o s t e a l i n g . A f t e r c o n f e s s i n g , t h e accused c a r r i e d 
t h e p o l i c e o f f i c e r t o a p a r t i c u l a r house, as the house where he 
had disposed of the s t o l e n p r o p e r t y , and p o i n t e d out t h e person 
t o whom he d e l i v e r e d i t . That person d e n i e d knowing a n y t h i n g 
about i t , and the p r o p e r t y was never f o u n d . T h i s evidence was 
a d m i t t e d and the accused was c o n v i c t e d , the q u e s t i o n t h e n b e i n g 
r e s e r v e d f o r the o p i n i o 1 ] of the judges. H o l d i n g t h a t the 
31i 
evidence was i m p r o p e r l y r e c e i v e d , the c o u r t r e p o r t e d l y s t a t e d i 
314 R. v. Mosey, supra, f n . 308. But see, i n f r a , pp. 96,97. 
315 (1822), Russ, 6 Ry. 492, 168 E.R. 914. 
316 supra, f n . 315* 
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"The c o n f e s s i o n was excluded, because b e i n g made 
under t he i n f l u e n c e o f a promise i t c o u l d n o t be 
r e l i e d upon, and the ^ c t s of t h e p r i s o n e r , under 
the same i n f l u e n c e , n o t be i n g c o n f i r m e d by the 
f i n d i n g of t h e p r o p e r t y , were open t o the same 
objec t i o n , . The i n f l u e n c e w h i c h might produce a 
groundless c o n f e s s i o n , might a l s o produce groundless 
c o n d u c t . u 
I t i s c l e a r by t h i s d e c i s i o n t h a t any i n c r i m i n a t i n g 
evidence brought i n t o e x i s t e n c e bv the accused, by word or a c t , 
w i l l be prima f a c i e i n a d m i s s i b l e , i f t h e accused i s induced 
t o speak or t o a c t . The o p e r a t i v e and n e g a t i v i n g f a c t o r i s the 
inducement d i r e c t e d t o the accused, m coiseuqence of which t h e 
accused's statement or a c t i o n w i l l be excluded as b e i n g n o t 
v o l u n t a r y , and p o s s i b l y u n r e l i a b l e . I t i s also c l e a r t h a t any 
induced a c t s on t h e p a r t of the accused w i l l be a d m i s s i b l e i n 
evxdence, i f tnose a c t s are c o n f i r m e d by the f i n d i n g o f the 
p r o p e r t y , and i t i s t h i s p r o p o s i t i o n , a l t h o u g h a p p a r e n t l y t he 
law, t h a t tends t o confuse t h e e x i s t i n g body of law on the subjec 
That t h i s p r o p o s i t i o n i s i l l o g i c a l cannot be doubted. 
The c o u r t q u i t e p r o p e r l y equated induced conduct w i t h an induce d 
c o n f e s s i o n . But by s u g g e s t i n g t h a t accused's conduct, i f 
c o n f i r m e d by t h e f i n d i n g of the p r o p e r t y , i s a d m i s s i b l e , i t 
would appear t o f o l l o w t h a t , i f accused's c o n f e s s i o n were 
c o n f i r m e d as b e i n g r e l i a b l e , i t a l s o would be r e c e i v e d m 
evidence. I t i s r e s p e c t f u l l y s u b m i t t e d t h a t t h i s i s an erroneous 
view of the law. Confessions are excluded from evidence because 
t h e y are n o t v o l u n t a r y , r e g a r d l e s s of whether or n o t t h e y are 
t r u e , or c o n f i r m e d as b e i n g t r u e . 
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The o b j e c t of the c o n f e s s i o n r u l e i s t o exclude f r o m evidence 
t h a t which i s not the p r o d u c t of t h e v o l u n t a r y o p e r a t i o n 
of t h e w i l l of t h e accused,, A c o n f e s s i o n a l statement of an 
accused, m ord e r TO oe a d m i s s i o l e , must oe v o l u n t a r y , m 
the sense t h a t i t cannot proceed f r o m a t h r e a t , promise, or 
o t h e r improper inducement h e l d out t o the accused. A v o l u n t a r y 
statement i s c o n s idered t o be most r e l i a b l e evidence a g a i n s t t h e 
maker of the s t a t e m e n t , and t h u s i t i s s u b m i t t e d , i s the only 
p a r t p l a y e d by r e l i a b i l i t y w i t h i n the r u l e , i . e . something a k i n 
t o an o b s e r v a t i o n a f t e r the f a c t . 
S i m i l a r l y , m the case of induced i n c r i m i n a t i n g 
conduct, i t i s d i f f i c u l t t o see why t h e f a c t t h a t i t was 
l u duced, and t h e r e f o r e not v o l u n t a r y , s h o u l d be r e l e g a t e d t o a 
minor p o s i t i o n , i f t h e conduct was c o n f i r m e d by the f i n d i n g of 
th e p r o p e r t y ; e s p e c i a l l y , s i n c e i n a g i v e n case, induced 
i n c r i m i n a t i n g conduct may be tantamount t o an induced c o n f e s s i o n . 
Take, f o r example, the f o l l o w i n g s et of f a c t s where an accused 
i s i n t e r r o g a t e d by a p o l i c e o f f i c e r r e g a r d i n g & t h e f t , and t h e 
p o l i c e o f f i c e r says t o the accused 0 "Show us where you have 
h i d d e n the p r o p e r t y t h a t you have s t o l e n , and you w i l l n ot be 
p r o s e c u t e d . " The accused does n o t speak, but walks i n t o t h e 
k i t c h e n , f o l l o w e d by the p o l i c e o f f i c e r , and p o i n t s t o the 
cookie c a n n i s t e r . The p o l i c e o f f i c e r t h e n searches the cookie 
c a n n i s t e r and f i n d s t h e s t o l e n p r o p e r t y . 
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I t i s s u b m i t t e d t h a t a t the t r i a l of the accused, t h e r e 
can be no doubt t h a t the above f a c t s would be regarded as a 
317 
c o n f e s s i o n , and would be excluded as b e i n g not v o l u n t a r y , ' 
What, t h e n , i f the p o l i c e o f f i c e r had s a i d t o t h e accuseds 
"Confess and you w i l l n o t be p r o s e c u t e d " , and i n consequence 
of t h i s promise, the accused does not speak but p o i n t s t o a 
c e r t a i n p l a c e where a f t e r a b r i e f search, the p o l i c e o f f i c e r f i n d s 
a w r i t t e n c o n f e s s i o n of the t h e f t , complete m every d e t a i l * ? 
Could i t be argued t h a t the w r i t t e n document , because i t was 
brought i n t o e x i s t e n c e b e f o r e the inducement, was n o t a 
c o n f e s s i o n w i t h i n t h e r u l e e x c l u d i n g n o n - v o l u n t a r y e x t r a j u d i c i a l 
confess ions'? I t i s s u b m i t t e d t h a t such an argument would be 
specious a t b e s t , and t h a t t h e document as w e l l as t h e conduct 
of the accused p o i n t i n g t o i t s d i s c o v e r y , would be t r e a t e d as 
th e c o n f e s s i o n of t h e accused and, b e i n g not v o l u n t a r y , would 
be excluded from evidence a t t h e t r i a l of the accused, .although 
t h e document d i d e x i s t b e f o r e the inducement, i t became p o l i c e 
317 R v. Jones, s u p r a , f n . 310. R. v. Barker, supra, f n . 312. 
T t wo1 I d , however, p r o b a b l y depend on the t i m e l y o b j e c t i o n 
of counsel f o r the accused, and i n h i s g e t t i n g a l l of the 
f a c t s b e f o r e t h e c o u r t . I f i t were not h e l d i n a d m i s s i b l e , 
p o l i c e o f f i c e r s , by a shrewd w o r d i n g of the inducement, 
or by a c t u a l p h y s i c a l compulsion i t s e l f , would be a b l e 
t o f o r c e t h e accused i n t o i n c r i m i n a t i n g conduct at w i l l . 
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knowledge s o l e l y by reason of the inducement e 
318 A t the time of the d e c i s i o n i n R. v. J e n k i n s , 
i t i s p r o b able t h a t the c o n f e s s i o n r u l e was s t r i c t l y l i m i t e d t o 
s t a t e m e n t s by the accused acknowledging the o f f e n c e , w i t h o u t 
more 0 Today, nowever, a c o n f e s s i o n w i t h i n t h e r u l e i n c l u d e s 
admissions by t h e accused which, a l t h o u g h n o t an acknowledgment 
of the o f f e n c e , tends t o prove t h a t the accused committed the 
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o f f e n c e , J I t ^s r e s p e c t f u l l y s u b m i t t e d t h a t the modern 
d e f i n i t i o n i s broad enough t o i n c l u d e i n c r i m i n a t i n g conduct 
on the p a r t of xne accused, and, i f i t i s t h e r e s u l t of an 
inducement h e l d out t o the accused by a person m a u t h o r i t y , i t 
s hould not be r e c e i v e d i n e vidence, r e g a r d l e s s of whether the 
conduct i s c o n f i r m e d us b e i n g r e l i a b l e by t h e f i n d i n g o f the 
p r o p e r t y . I t i s t r u e t h a t the purpose of a t r i a l i s t o a r r i v e 
a t t h e t r u t h m the m a t t e r b e f o r e i t . But t h i s cannot be a l l o w e d 
t o be i n t e r p r e t e d as meaning t o t h e s a c r i f i c e of b a s i c p r i n c i p l e s 
g o v e r n i n g the p r o t e c t i o n of the accused, i n h e r e n t m t h e 
common law, such as the concept o f v o l u n t a r i n e s s r e g a r d i n g 
c o n f e s s i o n a l e v i d e n c e . 
Where a q u e s t i o n a r i s e s as t o the a d m i s s i b i l i t y of a 
f a c t d i s c o v e r e d m consequence o f an i n a d m i s s i b l e c o n f e s s i o n , 
i t would appear by the g r e a t w e i g h t of a u t h o r i t y t h a t t h e f a c t , 
i f a f a c t of r e a l evidence such as the s t o l e n p r o p e r t y , would 
318 supra, f n . 315 
319 Commissio ers of Guctoms and E x c i s e v. Harz \ t \ a l . 9 supra 
f n . 149. " ~ P 
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be a d m i s s i b l e p r o v i d e d i t c o u l d be proved w i t h o u t t h e a i d of 
320 
the c o n f e s s i o n i t s e l f . As the eminent L o r d Eldon s t a t e d in 
"521 
R. v. Harveyl 
ul/vhere t h e knowledge of any f a c t was o b t a i n e d from 
a p r i s o n e r under such a promise as excluded t h e 
c o n f e s s i o n i t s e l f from b e i n g g i v e n m evide n c e , 
he s h o u l d d i r e c t an a c q u i t t a l , u n l e s s the f a c t 
i t s e l f proved, would have been s u f f i c i e n t t o 
w a r r a n t a c o n v i c t i o n w i t h o u t any c o n f e s s i o n l e a d i n g 
t o i t . " 
I t would f o l l o v from t h i s , t h a t s i n c e t h e l a c t cannot be proved 
by t h e c o n f e s s i o n , t h e i n a d m i s s i b l e c o n f e s s i o n cannot be 
r e c e i v e d i n evidence i f c o n f i r m e d t o be t r u e , i n whole or i n 
p a r t , by t h e d i s c o v e r y of the f a c t , unce the c o n f e s s i o n i s 
found t o be i n a d m i s s i b l e as b e i n g not v o l u n t a r y , i t i s 
i n a d m i s s i b l e once and t o r a l l , r e g a r d l e s s of whether i t i s t r u e 
or c o n f i r n e d t o be t r u e . However, o t h e i t h e o r i e s d i d emerge 
320 ft. v. \ / a n c k s h a l l , s u p i a , f n . 307° ^ee, a l s o A. v 0 
L o c k h a r t , supra, f n . 309, i n I r a f n . 321 
321 Bodmin Sumaer A S S . (1800), 2 i,o&t, f 0 C 0 658. ^ee, a l s o 
^ ° V o i/Q^c.y s^prd, f n . 308 o ±n the n i s ' i Ga.sc of v. 
" ^ r 1 n ( l b ^ y j j 1 \ r a w c i ) i - . ju, the recused was L f d i c t e d 
T o F ~ c o n c e a l i n g uhe b i r t h of a u f J 1 i a . /.s c r e s u l t of a 
t h r e n t , she t o l d t h e w i t n e s s t h a t th<? c h i l d ' s oo3j \ as 
Ridden m the bedstead. The w i t n e s s t h e n d i s c o v e r e d i t 
t h e r e . ' f o r r e n t , j . , excluded the c o n f e s s i o n , but a l l o w e d 
t.vidence r e l a t i n g t o the -earch f o r , and d i s c o v e r / of the 
body of the c h i l d . I t would appear t h a t the l e a r n e d judge 
would not p e r m i t t h e d i s c o v e r y of the body lo be connected 
v i t h the f a c t t h a t t h e r e was o c o n f e s s i o n , oee, a l s o , 
F. v. i l u l e , supra. I n . 152. 
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m t h e n i n e t e e n t h c e n t u r y and d e n i e d t h e v a l i d i t y o f t h i s 
p r o p o s i t i o n , , These t h e o r i e s , a r i s i n g as t h e y d i d f r o m a 
m i s t a k e n b e l i e f as t o t h e p r o p e r "basis o f t h e e x c l u s i o n a r y r u l e 
r e g a r d i n g c o n f e s s i o n s , t e n d e d o n l y t o t h e c o n f u s i o n o f t h e 
sub j e c t • 
o22 
Tne f i r s t t h e o r y a r g u e d t h a t t h e u n d e r l y i n g r e a s o n 
f o r r e j e c t i n g a c o n f e s s i o n e x t o r t e d f r o m an a c c u s e d was t h a t 
t h e o o n f e s s i o . so o b t a i n e d may h «ve b e e n f a l s e , w i t h e m p h a s i s 
b e j n e p l a c e d on t h e f a l s i t y o f t h e c o n f e s s i o n , r a t h e r t h a n 
o n t n e m e t h o d s u s e d GO o o t a ^ n i t . I t was t h e n a i g u e i l , a s s u m i n g 
t n i s t o oe t h e p r o p e r b a s i s , t h a t so much 01 t h e c o n i e s s i o n 
as r e l a t e s s t r i c t l y t o t h e f a c t d i s c o v e r e d by i t , s h o u l d be 
a l l o w e d m e v i d e n c e b e c a u s e t h e d i s c o v e r e d f a c t c o n f i r m s t h a t 
t h i s p a r t o f t h e c o n f e s s i o n was n o t f a l s e . W h e t h e r o r n o t t h e 
c o n f e s s i o n was v o l u n t a r y \ as n o t c o n s i d e r e d a s u b j e c t o f 
p r o p e r i n q u i r y „ I f t h e c o n f e s s i o n was c o n f i r m e d m p a r t , t h e n 
t h a t p a r t so c o n f i r m e d was a d m i s s i b l e m e v i d e n c e . 
3 2 2 K e v„ B u t c h e r (1793), 1 L - a 0 264 , 168 J3.R. 235 f r u ( a ) 2 
I t c o u l d t h e n be a r g u e d t h a t a c o n f e s s i o n c o n f i r m e d 
m p a r t i s t h e r e b y c o n f i r m e d m t o t o . See , W i g m o r e , 
f l y i d e n c e (1940), s . 858, e t s e q . . See, a l s o , R . v . 
G - p r b e t t s u r r a , f n . 90, p . 203, w h e r e L o r d Denman , 
G . J . , a g r e e s w i t h t h e p r o s e c u t i o n t h a t i n c a s e s o f 
t h e f t , t h e co f e s s i o n i s r e c e i v e d i f t h e s t o l e n 
p r o p e r t y be f o u n d m c o n s e q u e n c e - " b e c a u s e i t l e a d s 
t o t h e i n f e r e n c e t h a t t h e p a r t y was n o t a c c u s i n g h i m s e l f 
f a l s e l y . " B u t see R . v . k o o r e , s u p r a , f n , 305o 
F o t e t h e s u g g e s t i o n i n R 0 v . J e n k i n s , s u p r a , f n . 315, 
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A t f i r s t b l u s h , t h e c a se o f v , G - n f f i r r J w o u l d 
a p p e a r t o s u p p o r t t h i s t h e o r y . I n t h a t c a s e , t h e a c c u s e d was 
c h a r g e d w i t h t h e f t o f a g u i n e a and t w o p r o m i s s o r y n o t e s . On 
b e i n g i n d u c e d b y t h e p r o s e c u t o r t h a t i t w o u l d be b e t t e r f o r 
h i m t o c o n f e s s , t h e a c c u s e d b r o u g h t t o t h e p r o s e c u t o r a 
g u i n e a and a £ 5 n o t e , t e l l i n g t h e p r o s e c u t o r i t was one o f 
t h e n o t e s s t o l e n f r o m h i m . The t r i a l j u d g e , Cha tnbre , J . , 
t o l d t h e j u r y t h a t , n o t w i t h s t a n d i n g t h e p r e v i o u s i n d u c e m e n t 
t o c o n f e s s , t h e y m i g h t r e c e i v e t h e accused '_s d e c l a r a t i o n 
r e g a r d i n g t h e n o t e , a c c o m p a n y i n g t n e a c t o f d e l i v e r i n g i t 
u p , as e v i d e n c e t h a t i t was t h e s t o l e n n o t e . The a c c u s e d 
was c o n v i c t e d , and on t h e p o i n t b e i n g r e s e r v e d , a m a j o r i t y o f 
t h e j u d g e s composed o f L o r d E l l e n b o r o u g h , M a n s f i e l d , G . J . , 
M a c d o n a l d , G . £ . , Wood, B O J and H e a t h , G r o s e , and Ghambre , J . J . , 
h e l d t h e e v i d e n c e t o h<?ve b e e n p r o p e r l y a d m i t t e d and t h e 
c o n v i c t i o n r i g h t . 
I t i s d i f f i c u l t , h o w e v e r , t o see how t h i s d e c i s i o n 
c a n be c i t e d t o s u p p o r t t h e a b o v e - n o t e d t h e o r y . I t w o u l d 
seem t h a t t h e r a t i o o f t h e case was s o l e l y t h c t t t h e 
c i r c u m s t a n c e s i n v o l v e d d i d n o t amoun t t o a c o n f e s s i o n b y t h e 
324 
a c c u s e d . j± i S t r u e t h a t a s t r o n g i n f e r e n c e does a r i s e t h a t 
323 s u p r a , f n . 1 4 8 
324 Le B l a n c a n d L a w r e n c e , J 0 J « , d i s s e n t i n g , were o f t h e 
o p i n i o n t h a t t h e p r o d u c t i o n o f t h e money by t h e a c c u s e d 
was a l o n e a d m i s s i b l e , and n o t t h e d e c l a r a t i o n t h a t 
t h e £ 5 n o t e was one o f t h e s t o l e n n o t e s . 
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t h e a c c u s e d c o m m i t t e d t h e t h e f t e s p e c i a l l y f r o m h i s d e c l a r a t i o n 
t h a t t h e n o t e p r o d u c e d was t h e s t o l e n n o t e . B u t a t t h e t i>ne t h i s 
d e c i s i o n was r e n d e r e d , i f t h e a c c u s e d d i d n o t c l e a r l y a c k n o w l e d g e 
t h e o f f e n c e , i h e c c i t s w e r e s l o w t o c o n s i d e r i n f e r e n c e s , 
325 
v-nwpver s t r o n g , as b e i ^ t a ^ t a m o u n t t o a c o n f e s s i o n 
"526 
The t h e o r y does a p p e a r t o g a i n s u p p o r t i r o m R 0 v . G o u l d , 
325 Compare t o R . v . J o n e s , s u p r a , I n . 310 d e c i d e d t h e same day 
by t h e same c o u r t . I t i s s u b m i t t e d t h a t R . v . G n f f m w o u l d 
n o t be so d e c i d e d t o d a y , 
326 ( 1 8 4 0 ) , 9 0 . 6 ' 3 6 4 , 173 L . R . 8 7 0 P h i p s o n , E v i d e n c e , 8 t h e d , 
p . 2 5 5 , r e f e r r i n g Lo K . v . " B u t c h e r , s u p r a , f h . 3 ^ 2 , R . v 0 
G r i f f i n , s u p r a , f n . 32"5, and 1?. v . G o u T a s t a t e g ; 
" F a c t s a n d d o c u m e n t s d i s c l o s e d m c o n s e q u e n c e s o f 
i n a d m i s s i b l e c o n f e s s i o n s a r e r e c e i v e d i f r e l e v a n t . And 
w n e r e p r o p e l t y nas been d i s c o v e r e d o i d e l i v e r e d up i n t h i s 
way , so much o f t h e c o n f e s s i o n as s t r i c t l y r e l a t e s t h e r e t o 
w i l l be a d m i s s i b l e , f o r t h e s e p o r t i o n s a t l e c s t c a n n o t be 
u n t r u e °9 b u t i n d e p e n d e n t s t a t e m e n t s n o t q u a l i f y i n g o r 
e x p l a i n i n g t h e f a c t , t h o u g h made a t t h e same t i m e w i l l 
be r e j e c t e d . The e a r l u r r u l e a d m i t t e d t h e f a c t s , b u t 
e x c l u d e d t h e a c c o m p a n y i n g s t a t e m e n t s . u 
I n T a y l o r , E v i d e n c e , 1 2 t h e d . , p a r a . 9 0 2 , t h e r u l e i s 
s t a t e d t h u s s 
M | / h e n m c o n s e q u e n c e o f i n f o r m a t i o n u n d u l y o b t a i n e d 
f r o m t h e p r i s o n e r , t h e p r o p e r t y s t o l e n o r t h e i n s t r u m e n t 
o f t h e c r i m e , o r t h e b o d y o f t h e p e r s o n m u r d e r e d , o r a n y 
o t h t r m a t e r i a l f e c t , has b e e n d i s c o v e r e d , p r o o f i s 
a d m i s s i b l e t h a t s u c h d i s c o v e r y was made c o n f o r m a b l y w i t h t h e 
i n f o r m a t i o n so o b t a i n e d . I h e p r i s o n e r ^ s t a t e m e n t a b o u t h i s 
k n o w l e d g e o f t h e p l a c e w h e r e t h e p r o p e r t y o r o t h e r a r t i c l e 
was t o be f o u n d b e i n g t h u s c o n f i r m e d by t h e f c t , i s 
shown t o be t rue , and n o t t o hove b e e n f a b r i c a t e d m 
c o n s e q u e n c e o f any i n d u c e m e n t . „ . . So much o f t h e c o n f e s s i o n 
as r e l a t e s d i s t j n e t l y t o t h e f a c t d i s c o v e r e d b y i t may be 
g i v e n m e v i d e n c e as t h i s p a r t a t l e a s t i f t h e s t a t e m e n t 
c a n n o t h w e b e e u f a l s e . ' * 
Compare t o A r c h b o l d , C r i m i n a l P l e a d i n g , E v i d e n c e & 
P r a c t i c e , 3 1 e d . , p p . 3 7 5 - 6 . — ~ ~ 
See , g e n e r a l l y , A . G o t t l i e b , C o n f i r m a t i o n by S u b s e q u e n t 
•Pacts ( 1 9 5 6 ) , 72 L . Q . R . 2 0 9 , f o r an e x c e l l e n t 
d i s c u s s i o n o f t h e s u b j e c t . 
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a c a s e i n v o l v i n g t h e c h a r g e o f b u r g l a r y , A s t a t e m e n t was made 
t o a p o l i c e o f f i c e r u n d e r c i r c u m s t a n c e s w h i c h p r e v e n t e d i t s 
b e i n g o f f e r e d m e v i d e n c e . I n t h e s t a t e m e n t , some a l l u s i o n 
was made t o a l a n t e r n , and t h e p o l i c e w i t n e s s was a s k e d 
w h e t h e r , m c o n s e q u e n c e o f s o m e t h i n g w h i c h t h e p r i s o n e r h a d 
s a i d , he made s e a r c h f o r t h e l a n t e r n . T m d a l 7 ' J . J 0 , and 
P a r k e , B „ , w e r e b o t h o f t h e o p i n i o n t h a t t h e w o r d s u s e d oy t h e 
a c c u s e d , w i t h r e f e r e n c e t o t h e t h i n g f o u n d o u ^ h t t o be g i v e n 
m e v i d e n c e . The p o l i c e m a n a c c o r d i n g l y s t a t e d t h a t t h e 
p r i s o n e r t o l d h i m he had t h r o w n a l a n t e r n i n t o a pond i n 
P o c o c k ' s F i e l d s . 
I f one assumes t h a t t h e s t a t e m e n t n o t o f f e r e d i n 
e v i d e n c e w o u l d have b e e n i n a d m i s s i b l e as a c o n f e s s i o n , t h e n 
t h i s ca se s t a n d s f o r t h e p r o p o s i t i o n t n a t e v i d e n c e may be 
g i v e n t h a t in c o n s e q u e n c e o l v h a t t h e a c c u s e d s a i d , c e r t a i n 
p r o p e r t y was f o u n d , m o t h e i w o r d s , b e c a u s e w h a t t h e 
a c c u s e d s a i d m n i s c o n f e s s i o n was c o n f i r m e d by t h e f m d j t i g 
01 t h e p r o p e r t y , t h a t p a r t o f t h e c o n f e s s i o n i s a d m i s s i b l e 
i n e v i d e n c e . 
327 
f o u r t e e n y e a r s l c t e r , a l t h o u g h _R. v . (J-oula was n o t 
e x p r e s s l y c o n s i d e r e d , t h e c o n f i r m a t i o n t h e o r y was e m p h a t i c a l l y 
"5 28 
r e f u t e d . I n R . v . B e r n m a n , w h e r e , on an i n d i c t m e n t f o r 
327 s u p r a , I n . 326 
3 2 8 s u p r a , f n . 2 3 6 . Wee a l s o , i t . v . G a m , f t . v . i t u l e , 
s u p r a , f n „ 3 2 1 . * 
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c o n c e a l i n g o f a c h i l d , c o u n s e l l o r t n e p r o s e c u t i o n p r o p o s e d 
t o p u t t o t h e w i t n e s s a q u e s t i o n , w h e t h e r m c o n s e q u e n c e o f 
t h e a n s w e r t h e a c c u s e d had g i v e n z^e m a g i s t r a t e , he had made 
a s e a r c h m a p a r t i c u l a r s p o t and f o u n d a c e r t a i n t h i n g , t h e 
l e a r n e d E r i e , J . , s t a t e d ? 
" N o i ! N o t m c p i ' s e q u e n c e o f w h a t she s a i d 
Y o u may as<£ Uim w h a t s e a r c h was m-ade, a n d w h a t 
t h i n g s w e r e t o u n d , b u t u n d e r t h e c i r c u m s t a n c e s 
I c a n n o t a l l o w t h a t p r o c e e d i n g t o be c o n n e c t e d 
w i t h t h e p r i s o n e r . " 529 
A l t h o u g h ^ h e G o u l d p r o p o s i t i o n i s o f t e n c i t e d by 
5"50 
l e g a l w r i t e r s as b e i n g x n e l a w , i t c a n n o t be d o u b t e d 
t h a t t h e r e j e c t i o n o f t h i s p r o p o s i t i o n w o u l d be more m a c c o r d 
w i t h p r i n c i p l e s o f l o g i c and j u s t i c e , as w e l l as m c o n f o r m i t y 
w i t h t h e h i s t o r i c a l p r i n c i p l e on w h i c h t h e c o n f e s s i o n r u l e i s 
b a s e d . C o n f e s s i o n s a r e a d m i t t e d m e v i d e n c e o n l y i f t h e y a r e 
v o l u n t a r y . I f , a j t e r a v o i r d i r e , t h e y a r e l o u n d t o be n o t 
v o l u n t a r y , t h e y a r e e x c l u d e d f r o m e v i d e n c e , i n w h o l e and m 
p a r t . I t i s h o p e d , w h e n an o c c a s i o n p r e s e n t s i t s e l f , t h e 
h e r e t i o o l ' d o c t r i n e o f C o n f i r m a t i o n by S u b s e q u e n t F a c t " w i l l 
329 i b i d , a t p . 389 
330 F o r e . g „ P h i p s o n , E v i d e n c e ( 1 9 5 2 ) a t p . 2 7 3 , C o c k l e , 
Gases and S t a t u t e s on E v i d e n c e ( 1 9 5 2 ) , a t p . 197s 
See, i n f r a , f n . 326 , -> N x ( 
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3"51 
f i n a l l y be l a i d t o r e s t * 
3 3 1 -A f u r t h e r t h e o r y , s t a t e d as b e i n g more common t h a n t h e 
v # B u t c h e r h e r e s y was t h a t t h e m o s t t h a t was p r o p e r 
T o l e a v e t o t h e j u r y was " . . . t h e f a c t o f t h e w i t n e s s 
h a v i n g b e e n d i r e c t e d b y t h e p r i s o n e r w h e r e t o f i n d t h e 
g o o d s , and h i s h a v i n g f o u n d t h e m a c c o r d i n g l y j b u t n o t 
t h e a c k n o w l e d g m e n t o f t h e p r i s o n e r h a v i n g s t o l e n o r 
p u t t h e m t h e r e , w h i c b i s t o be c o l l e c t e d o r n o t f r o m 
a l l t h e c i r c u m s t a n c e s o l t h e c a s e . 1 ' S e e , ( 1 8 0 3 ) , 
2 E a s t R o 0 . 6 5 8 , c i t j n g t h e u n r e p o r t e d c a s e s o f 
R . v . Hodge ( 1 7 9 0 ) , and R. v . G r a n t e t a l . i n s u p p o r t . 
b e e , a l s o , R . v . M o o r e , s u p r a , f n . 3 0 5 » I n R 0 v . A l l e n 
e t a l , s u p r a , f n . 30i?, p o l i c e w i t n e s s was a l l o w e d t o 
s t a t e s " I f o u n d t h e a r t i c l e s on a r a b b i t h u t c h , m t h e 
b a c k y a r d , by h i s ( t h e a c c u s e d ' s ) d i r e c t i o n . " C o m p a r e d 
t o t h e G o u l d t h e o r y , t a i s i s by f a r t h e l e s s e r o f t h e 
t w o e v i l s . 
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UKAPTER EIGHT 
H E D U T I t l b OE T.lh) POLICE TtLL JUDGES' RULES „ 
By t h e e a r l y e i g h t e e n h u n d r e d s , t h e i n v e s t i g a t i v e 
f u n c t i o n o f t h e j u s t i c e s o f t h e p e a c e , w m c h t h e y had 
p o f s e s s e d m t h e E l i z a b e t h a n p e r i o d , had b e e n assumed b y a 
g r o w i n g body o f o r g a n i s e d p o l i c e . The j u d i c i a r y , n o t i n g t h e 
i n c r e a s e i n n u m b e r s as w e l l as p o w e r o f t h e p o l i c e , and 
o b s e r v i n g t h e i m b a l a n c e m t h e r e s p e c t i v e p o s i t i o n s o f a n 
a r r e s t i n g p o l i c e m a n and an a r r e s t e d a c c u s e d , deemed i t 
n e c e s s a r y t o i m p o s e r e s t r i c t i o n s on t h i s p o l i c e power i n o r d e r 
t o s a f e g u a r d t h e r i g h t s o f an a c c u s e d . 
T h a t t h e p o l i c e w e r e p r o n e t o a d o p t e y L r a ~ j u d i c i a l 
m e a s u r e s t o o b t a i n c o n f e s s i o n s f r o m t h o s e m t h e i r c u s t o d y 
was o f l i t t l e d o u b t . B u t j u s t as c e r t a i n was t h e f a c t t h a t 
t h e s e m e a s u r e s so a d o p t e d w e r e t o be j u d i c i a l l y s c r u t i n i z e d 
m o r d e r t o a s s u r e t h e i r c o n f o r m i t y w i t h b a s i c p r i n c i p l e s 
o f f a i r p l a y i n h e r e n t i n t h e common l a w . F o r t h e most p a r t 
m t h e l a w r e g a r d i n g c r i m e s , t h e s e p r i n c i p l e s w e r e encompassed 
by t h e c o n c e p t o f v o l u n t a r i n e s s . Sanc t ion was s o l e l y d i r e c t e d 
a g a i n s t v o l u n t a r y c r i m i n a l a c t i o n , and t h u s c o n f e s s i o n s , i f 
i n d u c e d by m e t h o d s o f o v e r - z e a l o u s p o l i c e a c t i v i t y , were 
e x c l u d e d f r o m e v i d e n c e a t t h e t r i a l o f t h e a c c u s e d as n o t 
b e m g v o l u n t a r y . As L o r d Denman i n s t r u c t e d a p o l i c e w i t n e s s 
- 14-5 -
i n R . v» C a r t , ^ 3 2 
"The d i s t i n c t i o n i s v e r y c l e a r y o u a r e n o t t o 
s u p p r e s s t h e t r u t h , h u t y o u a r e n o t t o t a k e any 
m e a s u r e s o f y o u r own t o e n d e a v o u r t o e x t o r t i t . n 
I t was t h i s j u d i c i a l a w a r e n e s s c o n c e r n i n g w h a t t h e 
d u t i e s o f t h e p o l i c e s h o u l d be t h a t fcave r i s e t o t h e p r a c t i c e 
o f w a r n i n g o r c a u t i o n i n g t h e a c c u s e d b e i o r e i n t e r r o g a t i o n , 
c u l m i n a t i n g as i t d i d m t h e f o r m u l a t i o n o f t h e J u d g e s * 
R u l e s i n t h e e a r l y t w e n t i e t h c e n t u r y , 
i . The C a u t i o n " 
i n the e a r l y n i n e t e e n t h c c n t u r / , i t was c l e a r l y am 
a c c e p t e d d u t y o f m a g i s t r a t e s o r t h e i r c l e r k s t o c a u t i o n a n 
a c c u s e d on "11s e x a m i n a t i o n b e f o r e t h e m t h a t he need n o t s a y 
•i 77 
a n y t h i n g u n l e s s he p i c a s e d . ) D J The p u r p o s e o f t h e c a u t i o n 
was n o t t o d i s s u a d e t h e a c c u s e d f r o m s a y i n g a n y t h i n g , b u t 
was , r a t h e r , t o m f o r m h i m o f h i s r i g h t s r e l a t i v e t o t h e 
334 
p o s i t i o n m w h i c h he f o u n d h i m s e l f . ± n R . v . G-reen e t a l . 
332 ( 1 8 3 « ) , L a i d s t o n e bumm. A s s . , i . . > _ , . , c i t e d by T a y l o r , 
o p . c i t . , a t p . 595 
333 b'ee, f o r e . g . 1L v . L m g a t e , s u p r a , f n „ 298 ( - i^ayley , J . ) % 
R , v . G i l ham, s u p r a , f n . 85s ft. v . H a r r i s , e t a l . s u p r a , 
f f l . 305s R . v . H o w e s , s u p r a , f n . 2 1 1 
334 ( 1 8 3 2 ) , 5 C d r . 3 1 2 , 172 L . R . 9 9 0 . 
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w h e r e t h e a c c u s e d were n o t o n l y t o l d t h a t t h e y must n o t e x p e c t 
any f a v o u r f r o m s p e a k i n g , b u t a l s o t h a t t h e y w e r e e n c o u r a g e d 
j 35 
n o t t o c o n f e s s , G-urney, s t a t e d ? 
( t i h a t was w r o n g . A p r i s o n e r o u g h t t o be t o l d t h a t 
h i s c o n f e s s i n g w i l l n o t o p e r a t e a t a l l m h i s 
f a v o u r , and t h a t he m u s t n o t e x p e c t any f a v o u r 
b e c a u s e he makes a c o n J e s s i o n , and t n a t , i f anyone 
has t o l d m m t h a t i t w i l l be b e t t e r f o r h i m t o 
c o n f e s s , o r v o r s e f o r h i m i f he d o e s n o t , he must 
p a y no a t t e n t i o n t o i t ; and t h a t a n y t h i n g he s ays 
t o c r i m i n a t e h i m s e l f w i l l be u s e d as e v i d e n c e a g a i n s t 
h i m o n h i s t r i a l . 336 A l t e r t h a t a d m o n i t i o n , i t 
o u g h t t o be l e f t e n t i r e l y t o h i m s e l f w h e t t ie r he w i l l 
make any s c j X 6 L L . i t o r n o t . b u t he o u g h t n o t t o be 
d i s s u a d e d f r o m m a k i n g a p e r f e c t l y v o l u n t a r y c o n f e s s i o n , 
b r c a u s e t h a t i s s h u t t i n g ux one o f t h e s o u r c e s o f 
j u s t i c e . « 
P u t t h e f o r m o f t h e c a u t i o n p r e s c r i b e d by t h e l e a r n e d 
-judge was n o t t o be r e a d i l y a c c e p t e d by o t h e r members o f t h e 
337 
j u d i c i a r y , P i v e y e a r s l a t e r , i n t h e case o f i t , v . D r e w , 
c n t h e e x a m i n a t i o n o f an a c c u s e d f o r f e l o n y , t h e m a c i s t r a t e s ' 
c l e r k t o l d t h e a c c u s e d n o t t o say a n y t h i n g t o p r e j u d i c e h i m c e l f 
as w h a t he s a i d w o u l d be t a k e n down « and u s e d f o r o r a g a i n s t 
"Z •- Q 
h i m a t h i s t r i a l . x y J J C o l e r i d g e , J . , r e f u s e d t o a c c e p t t h e 
335 i b i d , a t p . 991 
336 i l v i t a l i c s . Compare t o i n f r a , f n s . 338, 339 
337 s u p r a , i n . 106. y e e , R . v . B a l d r y , i n f r a , f n . 351. 
338 Compare t o s u p r a , f n , 336, i n t r a f n , 340. 
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a c c u s e d ' s s t a t e m e n t , h o l d i n g t h a t t h e w o r d i n g u s e d b y t h e 
c l e r k a m o u n t a l t o an i n d u c e m e n t . 
The f o l l o w i n g y e a i , L o r d C h i e f T u s t i c e Lenman a t t e m p t e d 
a r e c o n c i l i a t i o n o f t h e co f l i c t w i t h w h a t he c o n s i d e r e d TO oe 
t h e p r o p e r c o u r s e f o r m a g i s t r a t e s t o f o l l o w , when he 
o b s e r v e d % 
"The f r e q u e n t w a r n i n g s g i v e n t o p r i s o n e r s , n o t t o 
say a n y t h i n g t h a t nay c r i m i n a t e t h e m s e l v e s , r e n d e r s 
i t n e c e s s a r y l o r me t o b e t r i g h t a p r e v a l e n t e r r o r 
on t h i s s u b j e c t , and t o s t a t e w h a t I c o n c e i v e t o be 
t h e p r o p e r c o u r s e o f p r o c e e d i n g , JL p r i s o n e r i s n o t 
t o be e n t r a p p e d i n t o t r a c i n g any s t a t e m e n t , b u t when 
a p r i s o n e r i s w i l l i n g t o make a s t a t e m e n t , i t i s t n e 
d u t y o f m a g i s t r a t e s t o r e c e i v e i t , b u t m a g i s t r a t e s 
b e f o r e t h e y do s o o u g h t e n t i r e l y t o g e t r i d o f any 
i m p r e s s i o n t h a t may have b e f o r e been on t h e 
p r i s o n e r ' s m m d , t h a t t h e s t a t e m e n t may be u s e d f o r 
m s own b e n e f i t , and t h e p r i s o n e r o u g h t a l s o t o be 
t o l d w h a t Lie x n i n k s f ± t t o s a y w i l l be t a s e n d o w n , 
and may be used a g a i n s t h i m o n h i s t r i a l . " 340 
B u t even t h i s c l e a r s t a t e m e n t o f xne l a w d i d n o t 
a c h i e v e t h e d e s i r e d c o n s i s t e n c y i n t h e f o r m o f t h e c a u t i o n 
t o be u sed b y m a g i s t r a t e s , and t h e q u e L t i O L 1 o f w h e t h e r t h e 
w o r d i n g u s e d b y a m a g i s t r a t e was a n i n d u c e m e n t c o n t : nued t o 
"341 
a r i s e , i n h . . v . H o l m e s , t h e m a g i s t r a t e s c a u t i o n . "Be 
s u r e y o u say n o t h i n g b u t t h e t r u t h , o r i t w i l l be t a k e n 
a g a i n s t y o u , and may be c i v e n m e v i d e n c e a t y o u r t r i a l " , 
was h e l d r i o t t o c o n s t i t u t e an i n d u c e m e n t f o r t h e a c c u s e d t o 
339 Jtt^ v . A r n o l d ^ s u p r a , f n . 221 
340 Jhy i t a l i c s , s e e , s u p r a , f n s . , 338,336 
341 s u p r a , f n , 90. 
- 1 4 8 -
s p e a k o r c o n f e s s . 342 Y e t , i n R . v . u a r r i s 343 t h e c a u t i o n o f a 
^ u f c t i c e ' s c l e r k , t h a t v h a t e v e r t h e a c c u s e d s a i d w o u l d be t a k e n 
down and u s e d a g a i n s t h i m was h e l d t o be s u f f i c i e n t i n d u c e m e n t 
t o r e i e c t t h e s u b s e q u e n t s t a t e m e n t . I t was n o t u n t i l t h e 
e n a c t i n g o f t h e I n d i c t i b l e O f f e n c e s A c t m 1848 t h a t 
i n c o n s i s t e n c y r e l a t i n g t o t h e f o r m o f c a u t i o n t o be u s e d by 
m a g i s t r a t e s was f i n a l l y d i s s i p a t e d , and i t w a t t h e r e a i t e r 
i n c u m b e n t u p o n m a g i s t r a t e s t o f o l l o w t h e f o r m o e t o u t m t h e 
342 ' t w o , I d a p p e a r t h a t R*_ v„ A r n o l d , s u p r a , f n „ 3 3 9 , c l i d l e n d a 
good d e a l o f c o n s i s t e n c y t o t h e s u b j e c t . Ln R . v . R u l e 
s u j p r a , f n . 1 5 2 , a s t a t e m e n t was made t o a m a g i s t r a t e a l t e r 
t h e " u s u a l c a u t i o n ' 1 . o e e , a l s o , R , v . h o r n e r e t a l . ( 1 8 4 6 ) 
1 Gox C O . 364 ( T i n d a l , C . J . ) , w h e r e t h e f o r m of c a u t i o n 
u s e d by t h e m a g i s t r a t e was , " a n y t h i n g t h e / s a i d w o u l d be 
t a k e n down and m i g h t be used a g a i n s t t h e m . " 
343 s u p r a , f n . 144? See R . v . B a l d r y , m f r a , f n . 3 5 1 « 
344 ( 1 8 4 8 ) , 1 1 8r 12 V i c t . c .42. s . 1 8 , l a t e r r e p e a l e d b y t h e 
C r i m i n a l J u s t i c e A c t ( 1 9 2 5 ) , 15 & 16 Geo . 5, c . 3 6 , s.49 
( 4 ) , s c h . 3 9 s t a t e d m p a r t s " . . . t h e J u s t i c e . . . s h a l l . . . 
r e a d or c a u s e t o be r e a d t o t h e a c c u s e d t h e d e p o s i t i o n s 
t a k e n a g a i n s t h i m , and s h a l l s a y t o h i m t n e s e w o r d s , o r 
w o r d s t o t h e l i k e e f f e c t s h l a v i n g h e a r d t h e e v i d e n c e , do 
y o u w i s h t o s ay a n y t h i n g m a n s w e r t o t h e c h a r g e ? y o u a r e 
n o t o b l i g e d t o say a n y t h i n g u n l e s s y o u d e s i r e t o do s o , 
b u t w h a t e v e r y o u s a y w i l l be t a k e n down m w r i t i n g , and 
may be g i v e n m e v i d e n c e a g a i n s t y o u u p o n y o u r t r i a l . 1 . . . 
„ r o v i d e d a l w a y s , t h a t t h e s a i d J u s t i c e o r j u s t i c e s b e f o r e 
s u c h a c c u s e d p e r s o n s h a l l mate any s t a t e m e n t s h a l l s t a t e 
t o h i m , and t l v e h i m c l e a r l y t o u n d e r s t a n d , t h a t he has 
n o t h i n g t o hope f r o m any p r o m i s e o f f a v o u r , a n d n o t h i n g 
t o f e a r f r o m any t h r e a t w h i c h may h ° v e b e e n h o l d e n o u t t o 
h i m t o i r d u c e h i m t o make any a d m i s s i o n o r c o n f e s s i o n o f 
h i s g u i l t , b u t w h a t e v e r he s h a l l t h e n s a y , 
may be g i v e n i n e v i d e n c e a g a i n s t h i m u p o n h i s t r i a l , 
n o t w i t h s t a n d i n g s u c h p r o m i s e o r t h r e a t ; . . . " R o r 
I r i s h e q u i v a l e n t , see 14 5 15 V i c t , c .93, s.14 
a c t , 344 
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T h e r e c a n he no d o u o t t h a t t h e O r o w t h o f the p r a c t i c e 
o f c a u t i o n i n g an a c c u s e d b y t h e p o l i c e was m n o s m a l l way 
a c c e l e r a t e d b y , i f n o t a t t r i b u t e d t o , t h e use o f t h e c a u t i o n 
b y m a g i s t r a t e s . As e a r l ^ as 1 8 3 7 , I D a t r i a l w h e r e a 
c o n s t a b l e t e s t i f i e d t h a t he d i d n o t c a u t i o n a f e m a l e a c c u s e d 
t h a t h e r answer t o h i s q u e s t i o n s w o u l d ce g i v e n m e v i d e n c e , 
3-4-5 
Par 1 ! , J . , o b s e r v e d ; 
" B u t 7 mus t say t h a t , m t h i s p a r t i c u l a r c a s e , t h e r e 
does n o t a p p e a r t o have been a n y t h i n g i m p r o p e r m t h e 
c o n d u c t o f t h e p o l i c e m a n , t h o u g h t r e a t i n g i t as a g e u e r a l 
q u e s t i o n 1 t h i n k i t i s b e t t e r t h a t i t s h o u l d n o t be 
^one , I s h o u l d h o t m y s e l f i f p l a c e d s u c h a 
s i t u a t i o n , p u t a q u e s t i o n t o a p r i s o n e r w i t h o u t 
c a u t i o n i n g h e r . " 
The p o s i t i o n o f t h e p o l i c e as r e g a r d s a n a c c u s e d was 
r e a d i l y e q u a t e d t o t h a t o f t h e m a g i s t r a t e , a n d o t h e r j u d g e s 
h e l d i t was n o t t h e d u t y o f t h e p o l i c e t o c a u t i o n t h e 
a c c u s e d n o t t o speak o r c o n f e s s . I n R . v . W a t t s e t a l . ^ ^ a 
t r i a l on an m d i c t i r e n t f o r r a p e , w h e r e c o u n s e l f o r t h e a c c u s e d 
345 L-o v . K e r r ( 1 8 3 7 ) , £ C. & P . 1 7 6 , 173 H . R . 4 4 9 , a t p . 
4 5 1 . See , a l s o , R . v . S w a t k m s e t a l . s u p r a , f n . 106 
w h e r e P a t t e s o n , J . , h e l d t h e c a u t i o n b y a p o l i c e o f f i c e r 
a n e c e s s i t y , and b e c a u s e o f i t s a b s e n c e , u n s a f e t o r e c e i v e 
t h e e v i d e n c e . 
346 ( 1 8 4 4 ) , 1 Oox G . G . 7 5 . I n j . v . P r i e s t ( 1 8 4 7 ) , 2 Cox 0 . 0 . 
3 7 8 , P a t t e s o n , J . , o b s e r v e d ; , f I t has been s a i d s o m e t i m e s , 
t h a t a c o n s t a b l e o u g h t t o s a y t o a p r i s o n e r , ' H o l d y o u r 
t o n g u e - s a y n o t h i n g . 9 ' T h a t i s v e r y f o o l i s h . A 
p r i s o n e r i s n o t t o be p r o h i b i t e d f r o m s a y i n g a n y t h i n g i f 
he c h o o s e s . A c o n s t a b l e i s n o t t o l e a d a p r i s o n e r t o s ay 
a n y t h i n g , b u t i f a p r i s o n e r c h o o s e s t o s ay a n y t h i n g , i t 
i s t h e d u t y o f t h e c o n s t a b l e t o h e a r w h a t he has t o s a y . " 
Compare t h i s o p i n i o n t o R. v . S w a t k i n s e t a l . , s u p r a , f n , 
345 and v . D i c k e n s o n T f 8 4 4 ) , a J . P . j z y . ( P a t t e s o n , J . ) 
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i n q u i r e d o f a p o l i c e w i t n e s s w h e x h e r t h e a c c u s e d h a d been 
p r e v i o u s l y c a u t i o n e d , G-urney, B . 9 s t a t e d ; 
" I t h i n k ± t r i g h t t o say i t i s n o t t h e b u s i n e s s o f 
p o l i c e o f f i c e r s t o c a u t i o n p e r s o n s m t h e i r c u s t o d y , 
and wno a r e a b o u t t o make s t a t e m e n t s , n o t t o do s o . 
T h e i r d u t y i s t o a b s t a i n f r o m i n d u c i n g them t o make 
t h e m . I I i s i n d e e d a mos t m i s e r a b l e a f f e c t a t i o n o f 
c a n d o u r t o say - " P r a y S i r , do n o t make any 
o b s e r v a t i o n s , as t h e y may p o s s i b l e be used h e r e a f t e r 
a e a m s t y o u ! " I t i s a v e r y a b s u r d t h i n g , and has t h e 
e f f e c t o f i n t e r f e r i n g s e r i o u s l y w i t n j u s t i c e , a n d 
p r e v e n t i n g t h e d e t e c t i o n o f c r i m i n a l s . Some o f t h e 
mos t l e a r n e d j u d g e s on t h e b e n c h a r e , I know, o f t h e 
same o p i n i o n , " 
P u t as m t h e e x p e n e n c e o f t h e m a g i s t r a t e s c a u t i o n , 
t h e f o r m t o be u s e d b y t h e p o l i c e v a s n o t c l a r i f i e d , and i n 
some c a s e s , was c o n s i d e r e d t e n t a m o u n t t o a n i n d u c e m e n t . I n 
P . v« J l o r n b r o o k , ^ a c o n s t a b l e c a u t i o n e d a n a c c u s e d m h i s 
c u s t o d y : " y o u a r e a p p r e h e n d e d on a s e r i o u s c h a r g e , t a k e c a r e 
t h a t .you d o n ' t say a n y t h i n g t o i n j u r e y o u r s e l f , b u t i f y o u 
c a n say a n y t h i n g i n y o u r d e f e n c e , we a r e w i l l i n g TO h e a r i t , 
a n d t o send t o any p e r s o n t o a s F i s t y o u . " C o l e r i d g e , J . , 
a p p r o v i n g h i s own d e c i s i o n m R . v . P r e w ^ ® h e l d t h a t t n e 
w o r d " d e f e n c e " n e c e s s a r i l y c o n v e y e d t o t h e p r i s o n e r ' s m i n d t h a t 
w h a t he s a i d w o u l d be t o h i s b e n e f i t , and t h a t t h e s u b s e q u e n t 
s t a t e m e n t m u s t t h e r e f o r e be r e j e c t e d , ^ ^ T m s o p i n i o n was 
347 supra, f n . 91, sub nom. R„ v . l'aorton (1843), 2 M o o d .6 Robe 
514, 174 E . R . 1W. 
348 supra, f n . 337 
349 S i m i l a r l y , i n R . v . Purley, supra, fn.144, i t was held by 
Iviaule, J . , f o l l o w i n g R . v . Drew, supra, f n . 337, t h a t a 
constable's c a u t i o n t o an accused m custody, t h a t what 
she says w i l l be used against her on the t r i a l , w i l l 
pre\ent the r e c e p t i o n of any statement made m consequence. 
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c o n s i d e r e d o v e r r u l e d f i v e / e a r s i a b e r b y t h e l e a r n e d B a r o n 
R o l f e , ^ 0 a n d w a g f j n a i i y ] a i d t o r e s b m R . v . B . l d r y , ^ ^ 1 
w h e r e i c '/as h e l d c h a t bhe c a u t i o n " Y o u need, nob s a y a n y b h ± n g 
t o c n r u i i be y o u r s e l f . whac y o u d - s a y w i l l b e banen do n a n d 
u s e d i a e v i d e n c e a - o i u s t y o u " d i d n o t c o n s t } u n t e -m i n d u c e m e n t 
so as bo e x c l u c e a s u b s ecu e n b s t a t e m e n t . 
B y che c u m o f t h e c e n t u r y , j u d i c i a l o p i n i o n was 
u m f o r > 11 h o l d i n g t h a t a p o l i c e m a n , i f ne h a s o a k e n bhe 
a c c a s e d _ n c u s t o d y , o r h a s made u p I n s m m d GO c h a r e s bhe 
a c c u s e d , he s h o i l u . l ^ n e d i a b e l y c a u t i o n t h e a c c u s e d e s p e c i a l l y 
i f h e UcS bo b e g u e s b j o n e d by h i m . " I n 1 9 1 2 , "uhese 
i as n act; m n s > ^ r e d i r e c t e d t o t h e - o l i c e i n bK- f n r A o f t h e 
J u d g e s ' R a l e s . a l t h o u g h j t was c l e a r >,nab acuuLS _ i b i l i c v o f 
a s t a c e m e n t by an a c c u s e d d i d nob s o l e l y d e p e n d o n b e b h p r o r 
a c t a c a u o ^ a n /as j i v e u , l b 3 C U C J 1 s t a n c e bo be 
C L D G i c ' t i e d b y t r e b r n l j u l ^ e , i d l Q s o v e c a s e s , c l e a b s e n c e 
o S ^ 
o f bhe c a u u i c u z^cy r e s u l t m e x c l u s i o n o f t h e szctemea^ • 
350 R . v . C h a m b e r s ( 1 8 4 0 ) , 3 C o x C C . 92 ( R o l f e , B . ) o 0 e , 
a l s o , R . v -txijouood ( 1 S 5 1 / 1 , 5 Cox G . C . 3^2 ( E r i e , J . ) 
35 n s u p r a , f n . 8 4 
352 R. v . C h e v e r b o n , s u p r a , f n . 1 4 5 ( E r i e , 0 J ) , R v . 
n i s ced , s u j r a , f r . 279 , R . v . J a m e s , st p r a , f n . 8 9 , 
L e w i s v . H a m s ( l ? 1 3 ) , 24 C o x G . C . 66 (R B . ) G e e , 
x i c w e v c r , t h e I r i s h Cases R . v. J o o l e , s u p r a , f a . 86 
( l i b o t , C . B . , R i c h a r d s , B ; , R . v. Ha . e t t ( 1 8 6 1 ) , 8 C o x 
C . C . 511 ( C h r i s t i a n , J . ) , R . v . S o d L m ( 1 8 6 3 ) , 9 Cox C C . 
1 0 3 ( n g o t , L . C B . ) , a n d R . v. D o h e r t y , s , o r a , f n . 1 9 5 , 
w h i c h a p p a r e n t l y d i d n o t f o l l o w t h e E n g l i s h e x a m p l e . 
355 ^ee ' n f r a , 
354- A b s e n c e o f uhe c a u t i o n d i d n o t n e c e s s a r i l y laean e x c l u s i o n . 
S e e , L e w i s v . H a r r i s , i b i d , n e r D a r l i n g , J . , a t p . 70 
H * v . V o i s i n (191877 13 C r . A p . R . 8 9 , R. v . P a t i:ison 
\ % / 2 < f y t , 2 1 G r ' ^ • K . 1 3 9 . Compare R . v . B a l d w i n , s - o r a 
355 R. v . D w y e r ( 1 9 3 2 ) , 23 C r . A p p . R . 156 S e e , R . v. 
B a l d w i n , i b i d , R . v . C o w e l l s u n r a , f n . 239» 
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i i . Questioning the Accused: R e l a t e d Duties 
I t i s t r i t e to s t a t e t h a t , at tne c lose of the 
n ine teen th cen tu ry , j u d i c i a l d i r e c t i o n to the p o l i c e was not 
s o l e l y l i m i t e d t o tne use of the c a u t i o n . iv.ath.er, the whole 
scope of p o l i c e procedure m c r i m i n a l i n v e s t i g a t i o n came under 
j u d i c i a l s c r u t i n y , i t s oo jec t being the de t e rmmat ion of what 
the du t ies of the p o l i c e should be as regards the i n t e r r o g a t i o n 
or ques t ion ing 01 an accused. 
I t had l o n 6 oeen recognised t h c t ques t ion ing by the 
p o l i c e ' as an l o x e - i a i pa r t m tne _nves t i^aTio M 01 cr ime, and 
^ 5 6 
such ques t ion ing proceeded w i t n o u t r e c u l a t i o n . j. i o v i d e d 
no promise or t h rea t had been held out t o an accused to speatc, 
a statement "ade i n consequence of such ques t ioning was 
usua l ly received i n evidence. __ovever, by tne l a t t e r h a l f of 
the n ine t een l ' cen tu ry , the l i M t s bt^an to JC j u d i c i a l l y 
dei i ned . A.J L r l e , J . , observed i n J_. v . jjer risaan. 5 I 
10 j o l L c e O L f i c e r h a^ any r i g h t , unt i_l t he re 
i s c l ea r proof o i ^ crime u n n c been committed, 
to put searcmng questions t o a per^oi. l o r the 
t-ur^Oce o i e l i c i . t i n _ i r o n urn he ther an ouence 
has been perne t ra ted oi n o t . I I t n e i e i s evidence 
of an o i fence si p o l i c e o f i i c e r i s j u s t i f i e d , a l t e r 
a proper cap t ion , i n i j u t t i n * t o a suspected person 
i i « e r r o g a t o r l e s w i t h a vieu t o a s c e r t a i n i n g whether 
or not ihere are l a i r and reasonable c rounds f o r 
appre lending him. uven t i n s course should be very 
rpar ngly resor ted t o . H 
At the dawn of tne twen t i e th cen tury , a r e l a t i v e l y 
c l e c - r oody o i r u l e s f o r the p o l i c e t o f o l l o w , had been 
356 or emp see Ra v . Thornton^ supra, f n . 5 1 
357 supra, f n . 236 
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f o r m u l a t e d by d e c i d e d c ^ s e s . The r i g h t 01 a p o l i c e o f f i c e r 
1 o q u e s t i o n o r i n t e r r o g a t e any p e r s o n v/as s o l e l y d e p e n d e n t 
on c l e a r p r o o f o f a c r i m e ha\7Lhg b e e r c o m m i t t e d . Once t h e r e 
was p r o o f o f t h e c o m m i s s i o n o f a c r i m e , a p o l i c e o f f i c e r 
c o u l d m q u n e r e g a r d i n g t h a t c r i m e , p r o v i d e d he c a u t i o n e d 
358 
c u s p e c t e d [ j e r s o ^ s b e f o r e q u e s t i o n i n g t h e m . B u t once he had 
nade up h i s m i n d t o t a k e t h e p e r s o n i n t o c u s t o d y , ^ - o r 
a c t u a l l y had done s o , - ^ 0 he had no r i g h t t o q u e s t i o n t h e p e r s o n . 
358 s u p r a , f n . 357° b e e . a l s o h . v . K a l e , e t a l . , i n f r a , f n . 
359 I n R . v . R e a s o n , s u p r a , f n . 84, K e a t i n g J . , s t a t e d a t p . 
2 29s n I t i s t h e d u t y o f t h e p o l i c e c o h o t a b l e t o h e a r what 
t h e p r i s o n e r has v o l u n t a r i l y t o s a y , o u t a i t e r t h e 
p r i s o n e r i s t a k e n j i t o c u s t o d y i t i s u o t t n e d u t y o f 
t h e p o l i c e c o n s t a b l e t o aeL<: q u e s t i o n s . o o , v\hen t h e 
p o l i c e c o n s t a b l e has r e a s o n t o suppose t h a t t h e p e r s o n 
v / i l l be t a t r e n i n t o c u s t o d y , i t i s h i s d u t y t o be v e r y 
c a r e f u l and c a u t i o u s I i a s k m 0 q u e s t i o n s . " b e e , a l s o , 
R . v . , n i f i h t & T h a y r e , s u p r a , f n . 1 0 6 , p e r G h a n n e l l , 0 . , 
a t p . 7 1 5 ^ L e w i s v . " " J a m s s u p r a , i n . 352, p e r B a r l i n g , 
J . , a t p . 7 1 . R . v . Looth £ Jones . , supr-g Q f n . 237, p e r 
B a r l i n g , J . , a t p 180 
360 b e e , R. v . R e a s o n , i b i d , A . v . ^ n i g h t a T h a y r e , i b i d , 
R . v . B o o t h £ J o n e s , lTJid . , R_. v . G g v _ ^ h _ e t a l . (1B'8"5T 
15 Gox C . C . 6 5 6 , p e r A . L . b m i t h , j77~^at~pT~T57; R . v . 
G a r d n e r & I l a n c o x ( 1 9 1 5 ) , 1 1 G r . A p p . R . 2 6 5 , p e r 
A v o r y , J . , a t p . 2 6 9 . 
Compare t o R . v . i l i s t e d , s u p r a , f n . 279; v . K i l l e r 
s u p r a , f n . 106 ( H a w k i n s , J . ) . 
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Or] b e i n g tsvcen i n t o c u s t o d y , the person was f i r s t t o be 
361 
c a u t i o n e d and t h e n charged, I I , however, t h e p o l i c e o f f i c e r 
d i d o b t a i n an i n c r i m i n a t i n g statement by q u e s t i o n i n g an 
accused person i n custody, t h e r e was no r u l e of law t o exclude 
361 R 8 v. Male e t a l . ( 1 8 9 3 ) , 17 Cox C.C. 689, where Cave, 
Jo, observed LL h i s summation bo the j u r y at p 0 690. 
" I t i s q u i t e r i g h t f o r a p o l i c e c o n s t a b l e or any 
o t h e r p o l i c e o f f i c e r , when he takes a person i n t o 
custody t o charge him and l e t him Know what i t i s 
he i s t a k e n up f o r , b u t t h e p r i s o n e r snould be 
p r e v i o u s l y c a u t i o n e d , because the v e r y f a c t of 
c h a r g i n g induces a p r i s o n e r t o uake a c t a t e m e n t , 
and he should have been i n f o r m e d t h a i such 
statement may he used a g a i n s t him. The law does 
not a l l o w the judge or the j u r y t o p u t q u e s t i o n s 
m open c o u r t t o p r i s o n e r s , and i t would be 
monstrous i f the law p e r m i t t e d a p o l i c e o f f i c e r , 
w i t h o u t anyone b e i n g presenx t o see how the 
m a t t e r was conducted, and p u t a p r i s o n e r t h r o u g h 
an e x a m i n a t i o n , and then produce the e f f e c t s 
of tho-t e x a m i n a t i o n a g a i n s t him. Under these 
c i r c u m s t a n c e s , a policeman should keep h i s mouth 
shut and h i s ears open." 
See a l s o , R. v. Gardner & ilancox., i b i d . 
See, also,""^. v. Morgan (18957T 59 J .P. 827, 
where Cpve, J . , h e l d t h a t answers t o q u e s t i o n s 
by t h e p o l i c e c o u l d not be g i v e n i n e v i d e n c e . 
Compare t o R. v. ' l i r s t ( 1 8 9 b ) , 18 Cox 0.0. 374, 
per Dmgdale, 0.0., S p e c i a l Commissioner a t 
iaauchestcr A s s i z e s , a l t e r c o n f e r r i n g w i t h oave, J # 
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the statement f o r t h a t reason a l o n e . C o n f e s s i o n a l or 
i n c r i m i n a t i n g s t a t e m e n t s were o n l y excluded i f found t o be 
the r e s u l t of an inducement neld out t o t h e accused "by a person 
363 
i n a u t h o r i t y . I t was, r a t h e r , a c i r c u m s t a n c e t o be 
co n s i d e r e d by t h e t r i a l judge, and one which endowed him w i t h 
a j u d i c i a l d i s c r e t i o n t o exclude t h e statement # ^ 6 4 
362 I n R. v. ha v m e t a l , supra, f n . 360, vvhere an accused was 
i n d i c t e d f o r s t e a l i n g two b a r r e l s of o y s t e x s . A 0L. Smith, 
J . , s t a t e d : ,n/"hen a p r i s o n e r i s m custody the p o l i c e have 
no r i g h t t o ask him q u e s t i o n s , Reading a statement over, 
and t h e n saying t o him, !»hat have you t o say'?' i s c r o s s -
examining t h e p r i s o n e r , and t h e r e f o r e I shut i t o u t . " 
T h i s case was i n t e r p r e t e d as laying down t h e ru le 
e x c l u d i n g admissions made by a p r i s o n e r m answer t o 
Questions p u t by a policeman. E i ^ h t year l a t e i , i n R. v« 
Brackenbury (1593), 17 Cox CO. 626, Day, J., e x p r e s s l y 
d i s s e n t e d from t h i s d e c i s i o n , and h e l d there was no such 
rule o f law. Jn R. v. Best '1909), 22 Cox C.C. 97, the 
Court of C r i m i n a l Appeal d i s a p p r o v e d o f R. v. Gavin supra, 
as being too wide a statement of the law. .but see, 
1 brahim v. R.t supra, fn . 7 8 at p.l&3; See, a l s o , R. v. 
Histe d i ' s u p r a , Tn. 360, R e p o r t e r ' s note p«17. I t i s c l e a r , 
However, t h a t t h e r e i s no r u l a of low. bee, K. v. k n i g h t 
& Thayre, supra, f n . 359 9 sogers v. 11 aw ken (XE98) 19 Cox 
CO. 122 ( R u s s e l l , L.C.J., FaTEew, J .77117 v. Bo o t h & 
Jones, supra, f n . 359. l e w i s v. H a r r i s , "Supra, f h . 359 
I b r a h i m v. R. supra, f n . 78 °~t pp 183, 184o 
5^3 Rogers v. Hawken, ibid» 
364 R. v. Hasted, i b i d ; R. v. L n i g h t • Thayre, supra, fn . 3 5 9 
R. v. Boo t h cv Jones, supra, f n . 359_R. v. Gardner & 
I I a n c o x ~ s u p r a , r n ~ 5 6 0 . i n Lewis v. H a r r i s , s u p ra, I n . 
339 D a r l i n g J., s t a t e d : "... i t has been f r e q u e n t l y h e l d 
t h a t i f t h a t r u l e i s i n f r i n g e d t h e n t h e judge m h i s 
d i s c r e t i o n may r e j e c t t h e evidence, and i t i s t o l e r a b l y 
c e r t a i n t h a t i f t h e r e i s any s i g n t h a t the evidence was 
u n f a i r l y o b t a i n e d he would r e j e c t i t . " bee, e s p e c i a l l y : 
I b r a h i m v. R., supra, f n . 7$ S i m i l a r l y , t h e r e a d i n g over 
of a co-accused's statement t o t h e accused by t h e p o l i c e , 
i s a f o r m of c r o s s - e x a m i n a t i o n which may invoke j u d i c i a l 
d i s c r e t i o n t o e x c l u d e . See, R. v. Gavin e t a l . , s u p r a f n . 
360, R. v. Histed) i b i d , R. v. Booth~a, Jones^supra f n . 359 
R. v. Gardner c Hancox, supra, f n . 360 • 3/E i s t o be noted 
t h a t t h e r e i s no j u d i c i a l d i s c r e t i o n t o admit t he 
stat e m e n t . Rather, i t i s s o l e l y t o e x c l u d e . 
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i n . The Judges' Rules. 
There was, however, a s e r i o u s o b j e c t i o n t o t h e j u d i c i a l 
r e g u l a t i o n o f p o l i c e i n v e s t i g a t i o n by way o f the de c i d e d 
case. The " r u l e s " , suggested by i n d i v i d u a l judges as t o what 
was t h e p r o p e r course f o r the p o l i c e t o f o l l o w m t h e i r 
i n t e r r o g a t i o n o f an accused and i n v e s t i g a t i o n of c r i m e , were 
not communicated t o t h e p o l i c e , and indeed, when t h e y were, 
j u d i c i a l c o n f l i c t i t s e l f tended t o n e g a t i v e any hope of 
"365 
u n i f o r m i t y . As a r e s u l t of a d e s i r e on the p a r t o f the 
p o l i c e f o r c l a r i t y on the s u b j e c t , a l l t he judges of t h e Zing's 
Bench " D i v i s i o n , a t t h e re q u e s t of the Home o e c r e t a r y , drew 
up a body of r u l e s f o r t h e a s s i s t a n c e of t h e p o l i c e , which 
'566 
were as f o l l o w s ^ 
lo tyhen a p o l i c e o f f i c e r i s e n deavouring t o d i s c o v e r 
the a u t h o r of a crime t h e r e i s no o b j e c t i o n t o 
h i s p u t t i n g q u e s t i o n s m r e s p e c t t h e r e o f t o any 
person o r persons, whether suspected or n o t , 
from whom ne t h i n k s t h a t u s e f u l i n f o r m a t i o n can 
be o b t a i n e d . 
2. whenever a p o l i c e o f f i c e r has made up h i s mind 
t o charge a person w i t h a crime he sh o u l d f i r s t 
c a u t i o n such perso . b e f o r e a s k i n g any q u e s t i o n 
or any f u r t h e r q u e s t i o n s as t h e case may be» 
3. Persons m custody should n o t be q u e s t i o n e d 
v/ithout t h e u s u a l c a u t i o n b e i n g f i r s t a d m i n i s t e r e d . 
365 See, The Judges 1 Rules and A d m m i s t i a t i v e L i r e c x i o n s t o 
the i o l i c e , Home O f f i c e C i r c u l a r No. 31, 1964, /1964/ 
Or. L. Rev. 165, a t p. 166 f n . 1. 
366 i b i d . See, a l s o , Stone, J u s t i c e s ' M a n u a l ( 1 9 5 2 ) , a t p. 
365. F i r s t f o u r r u l e s were d r a f t e d m 1912. See, 
R. v. Cook ( 1 9 1 8 ) , 34 T.L.R. 515; R. v. V o i s i n , supra, 
Fn. 35"^ The remainder were d r a f t e d m 1918. 
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4. I f t h e p r i s o n e r wishes t o v o l u n t e e r any 
sta t e m e n t t he u s u a l c a u t i o n s h o u l d be 
admin i s t e r e d o I t i s d e s i r a b l e t h a t the 
l a s t two words ("against .you") o f such 
cautiotn should be o m i t t e d , and t h a t t h e 
c a u t i o n should end w i t h the words l lhe g i v e n 
m evidence." 
5. The c a u t i o n t o be a d m i n i s t e r e d t o a p r i s o n e r , 
when he i s f o r m a l l y charged, should be i n t h e 
f o l l o w i n g wordss "Do you w i s h t o say a n y t h i n g 
m answer t o the charge 4? You are n o t o b l i g e d 
t o say a n y t h i n g u n l e s s you w i s h t o do so, but 
whatever you say w i l l be taken down m w r i t i n g 
and may be g i v e n m e v i d e n c e . n 
6. A statement by a p r i s o n e r o e f o r e t h e r e i s time 
t o c a u t i o n him i s n ot rendered i n a d m i s s i b l e m 
evidence merely by reason o f no c a u t i o n having 
been g i v e n , but m such a case he s h o u l d be 
c a u t i o n e d as soon as p o s s i b l e . 
7o A p r i s o n e r making a v o l u n t a r y s t a t e m e n t must 
not be cross-examined, and no q u e s t i o n s should 
be put t o him about i t except f o r t h e purpose 
of removing a m b i g u i t y i n what he has a c t u a l l y 
s a i d , i^or i n s t a n c e , i f he has mentioned an 
hour w i t h o u t s a v i n g whether i t was s o r m n g or 
evening, or has g i v e n a day of the week and 
day of t h e month which do n o t agree or has 
not made i t c l e a r t o what i n d i v i d u a l or what 
place he i n t e n d e d t o r e f e r i n some p a r t of h i s 
s t a t e m e n t , he may be q u e s t i o n e d s u f f i c i e n t l y t o 
c l e a r up the p o i n t • 
8. Yrhen t\/o or r ore persons are cnarged w i t h t h e 
same o f f e n c e and statements are t a k e n s e p a r a t e l y 
from t h e persons charged, t h e p o l i c e should n o t 
read these s t a t e m e n t s t o the o t h e r persons 
charged, but each of such persons sh o u l d be 
f u r n i s h e d by t h e p o l i c e w i t h a copy of such 
s t a t e m e n t s , and n o t h i n g should be done by the 
p o l i c e t o i n v i t e a r e p l y . I f the person 
charged d e s i r e s t o make a statement m r e p l y , 
the u s u a l c a u t i o n should be a d m i n i s t e r e d * 
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9. Any statement aade m accordance w i t h t h e 
above r u l e s s h o u l d , whenever p o s s i b l e , be 
t a k e n down i n w r i t ng and signed by the 
person makm 6 i t a l t e r i t has been read t o 
him and he has been i n v i t e d t o nake any 
c o r r e c t i o n he may w i s h . 
Ap m the p r e v i o u s j u d i c i a l d i c t a a f f e c t i n g t n e 
d u t i e s of t h e p o l i c e , t h e u n d e r l y i n g purpose of the Judges' 
Rules was not so mucn a d e s i r e t o keep m balance t h e need 
f o r adequate p o l i c e procedures i n the i n v e s t i g a t i o n o f crime 
and the need f o r guarantee of the i n d i v i d u a l l i b e r t y o f a 
persou who found h i m s e l f being q u e s t i o n e d i n the c u s t o d y of 
t h e p o l i c e . I t was, r a t h e r , a d e s i r e t o m a i n t a i n t h e 
necessary imbalance, w i t h the s c a l e s of j u s t i c e always 
f a v o u r i n g p r o t e c t i o n o f and i a i r n e s s t o , t h e person being 
q u e s t i o n e d . By a code of p r a c t i c e d e s i g n a t i n g s t a n d a r d s of 
p r o p r i e t y f o r the guidance and t h e a s s i s t a n c e of t h e p o l i c e , 
t h e judges intended t o ensure t h a t s t a t e m e n t s or e x t r a -
j u d i c i a l c o n f e s s i o n s o b t a i n e d by p o l i c e i n t e r r o g a t i o n were 
v o l u n t a r y , a u d not o b t a i n e d by any improper m eans # ^ 7 
But the Judges' Rules were not accepted w i t h o u t 
c r i t i c i s m , and i t was d o u b t f u l from the o u t s e t whether t h e y 
367 The Judges' Rules were n o t r u l e s o f law. See. R. v, 
V o i s o n , supra, f n . 354. R. v. R i l l s & Lemon /1947/ 1C.L. 
^97, R. v. May ( 1 9 5 2 ) , 36 Gr.App.R. 9 1 , R. v 0 L i t t l e , 
i l V o W l l s o r T 7 l 9 5 4 / Gr.L.Rev. 56 (C-.i . A.TJ. ) , R7 V # 
H a r r i s - R i v e t t / I 9 5 6 / 1 y.B. 220 at pp. 228, 229, per 
(. oddard i ) o 0 J, Gee c e n e r a l l y I a n L r o w n l i e , >. o l i c e Q u e s t i o n i n g , C u s t o d y and C a u t i o n £1960/ Gr.L.Rev.298 
G l a n v i l i e W i l l i a m s , C u e stiomnfr by t h e P o l i c e s Some 
P r a c t i c a l C o n s i d e r a t i o n s /1Q60/ Or,h.Rev. 325 s J o C . 
bmitn . Q u e s t i o n i n g by the j p o l i c e g Gome f u r t h e r P o i n t s 
/1960/ Cr.L.Rpv. 347. I a n B r o w n l i e . Q u e s t i o n i n g - A 
tTeneral View £1967/ Cr.L.Rev. 76 
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would r e a l i z e the i n t e n t i o n s l ^ a d i t g t o t h e i r i n c e p t i o n . 
Raxher than c l e a r l y d i s s p e l l n^ any doubt on the p a r t of the 
p o l i c e as t o v hat v as j u d i c i a l l y expected of them, t he 
d r a u g h t i n g of the r u l e s seamed t o compound the u n c e r i a i n t y , 
Vnere p r e v i o u s l y The p o l i c e were d i r e c t e d t o c a u t i o n a 
36P 
suspected person b e f o r e a s k i n g any q u e s t i o n s of t h a t person. 
Rule 1 seemed t o countermand t h i s d i r e c t i o n , ^m^lymg t h a t the 
c a u t i o n was not necessary i n these c i r c u m s t a n c e s . -* L u t t h e 
r u l e s d i d not supersede tn o e a r l i e r j u d i c i a l d i r e c t i o n , which 
was l a t e r a f f i r m e d as being- the p r o p e r course f o r the p o l i c e 
370 
t o f o l l o w . S i m i l a r l y , where p r e v i o u s t o the Rules i t was 
g e n e r a l l y c o n s i d e r e d t h c t the p o l i c e should n o t i n t e r r o g a t e a 
person t h e y had ta i,en ±n custody, or had made up t h e i r mjnds 
371 
t o t a k e m custo d y , n u l e 3 appeared t o p . r ^ i t i n t e r r o g a t i o n 
m custody a f t e r a c a u t i o u vas a d m i n i s t e r e d . I f the p o l i c e 
had made up t h e i r minds t o take a per s o n i n t o custody, t h e y 
a p p a r e n t l y could q u e s t i o n t h i s p^rso t f r e e l y and w i t h o u t 
c a u t i o n . But m 1923, the l e a r n e d Avory, J., observed t h a t 
i t had oeen l a i d down as a r u l e t h a t t h e p o l i c e must not 
examine accused persons once they are m custody and i n 
1930, as a r e s u l t of a R o y a l Commission on P o l i c e Powrers and 368 R. v. B e r r i m a n t supra, fn„ 236. And see, R. v. i4ale e t a l . 
supra, fn". JEl* 
369 See, R. v. cooker ( 1 9 2 4 ) , 18 Cr. App. R. 47. 
370 R. v. Crowe £ ^yerscough (1917), 81 J . l . 288. 
371 supra, f n . 359« 
372 nd* v. T a y l o i ( 1 9 2 3 ) , 17 Or.App.R. 109, a t p. 110, CTTrupare t o R. v. "Voisin, supra, f n . 3o6 
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Procedure two y e a r s e a r l i e r , i t was t h o u g h t necessary t o 
^7-5 
f u r t h e r d i r e c t t h e p o l i c e t h a t s 
''Rule ( 3 ) was never intended t o encourage or 
a u t h o r i s e tne q u e s t i o n i n g or c r o s s - e x a m i n a t i o n 
of a pe r s o n in custody a i t e i he has oeen c a u t i o n e d , 
on the s u b j e c t of tne crime f o r which he i s m 
custody, and lo n g before t h e Rule wcis f o r m u l a t e d 
and s i n c e , i t has "been the p r a c t i c e f o r the Judge 
not t o a l l o w any answer t o a q u e s t i o n so i m p r o p e r l y 
put t o be give n m evidence . 
P u r t h e r o o r e , "m cu s t o d y " was n o t d e f i n e d by The 
Rules. A l t h o u g h i t was c l e a r t h a t p h y s i c a l custody o f the 
"574-
person was not necessary, was a person u m custo d y " i f t h e 
p o l i c e had a a r e up t h e i r minds bo tai:e p h y s i c a l c u s t o d y of 
t h d t person? Or, i f a suspect was inf o r m e d t h a t be m i t h t be 
charged oi an ofJence, was t h a t person t o be then c o n s i d e r e d 
373 C i r c u l a r 536053/23, i s s u e d by the Rome S e c r e t a r y , June 
24. I n R. v. bar gent /1963/ Cr. L . Rev, 848 ( 0 . 0 .A . ) , 
where the f a c t s \^ere, i n t e r a l i a , t h a t the accused was 
a r r e s t e d and c a u t i o n e d a t 9 a.m. on a charge of 
r e c e i v . n g s t o l e n p r o p e r t y . / t 11.45 s.m. he was 
qu e s t i o n e d w i t h o u t b e i n ^ c a u t i o n e d , and as a r e s u l t 
t h e r e o f , made an i n c r i m i n a t i n g remarl: which was a d m i t t e d 
ax h i s t r i a l . On appeal, the Court composed of 
Pa r k e r , l . C . J . , Ashworth and h i n c h c l i f f e , J . J . , h e l d 
the r e a l p o m t ^as not wnether the accused s h o u l d have 
been c a u t i o n e d a second t i m e but whether +he accused 
should have been q u e s t i o n e d at a l l , he being i n c ustody, 
and under Rule 3 as e x p l a i n e d by t h e 1930 C i r c u l a r , 
h i s answers were i n a d m i s s i b l e . . 
374 R. v. Booth c Jones supra, f n . 237, per D a r l i n g , J,, 
a t p. TSQl 
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m c u s t o d y 9 
375 A c c o r d i n g t o the c i r c u l a r of 1930 . 
"Prima f a c i e the e x p r e s s i o n 'persons m custody' 
i n Rule ( ) a p p l i e s t o persons a r r e t t e d b e fore 
they are c o n f i n e d m a p o l i c e s t a t i o n or p r i s o n 
hut the Rule e q u a l l y a l l i e s t o p r i s o n e r s m the 
custody of a g a o l e r . Tne terms 'persons m cu s t o d y ' 
and ' p r i s o n e r s ' are t h e r e f o r e synonouious f o r t h e 
purpose of t h i s Rule, 5* 
But t h i s had seemed t o suggest t h a t " i n c ustody" was 
s/nonomous w i t h " a x r r e s t " , and t h e r e f o r e , tended t o confuse 
m a t t e r s even more. Eor was t h e r e many a t t e m p t s n u c l i c i a f l y 
t o d e f i n e the t e r n . I n P. v. p t r a f f en, i t v<as s l a t e d 
t o mean ,! i r c u s t o d y of the p o l i c e " w h i c n was of i L t t l e h e l p , 
377 
w h i l e m R. v. v attarn , t h e c o j r t s t a t e d t h a t t h e f a c t t h a t 
375 supra, f n . 373 
376 / K 5 2 / 2 A l l L.R. 657 (C.G.A.). 
377 ( 1 9 5 7 ) , 36 Or.App.Ro 7 2 , at p. 77° bee, a l s o , where Rule 
3 was h e l d t o be breached, R. v. Lass, s u p r a , f n . 285 
J A . v. W i l l i a m s o n /1964/ Or. L. i\ev. 126 (C.C.A.). v, 
jvTassey /1964/ Or. L. ii e v . 43 (CO.A.) R. v. '^owell-
m a n t l e ^ / 1 9 5 9 / Or. 1 . Kev. 4 A 5 (Qu. b e s s . ) : Compare 
R. v. Stebbmg / I 9 b 2 / Cr. L. Rev. 472. P r e v i o u s t o 
the Judges' R u l e s , i t would appear t h a t once t h e 
p o l i c e o i f i c e r made up n i s mand t o charge a person, 
t h a t person was c o n s i d e r e d t o be "m cu s t o d y " , See, 
R. v. Looth & Jones, supra, f n . 374. R. v. K n i g h t d 
Thayre,supra, f n . 106 0 
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the p o l i c e o f f i c e r s might have a r r e s t e d the a p p e l l a n t i f he 
r e f u s e d t o answer t h e i r q u e s t i o n s d i d not put him m c u s t o d y . 
I t was a l s o e x t r e m e l y d o u b t f u l whether the person being 
q u e s t i o n e d by t h e p o l i c e was e f f e c t i v e l y p r o t e c t e d under the 
Judges' Rules. By b e i n g ^ i v e n a wide d i s c r e t i o n m s e v e r a l 
of t h e Rules, t h e p o l i c e were encouraged t o f l y m t h e f a c e 
of t h e s p i r i t , i f not the l e t t e r , of the Rules themselves. 
Under Rule 2, a person was t o be c a u t i o n e d o n l y when a p o l i c e 
o f f i c e r made up h i s mind t o cnarge t h a t p e r s o n . W i t h o u t 
c o n s i d e r i n g t h a t t ' ^ i s t i m e t o c a u t i o n may d i f f e r w i t h 
d i f f e r e n t p o l i c e o f f i c e r s on the same f a c t s , or t h a t some 
p o l i c e o f f i c e r s , i f not a l l , would d e l i b e r a t e l y "not make up 
t h e i r Hinds" u n t i l a l l i n f o r m a t i o n was e x t r a c t e d from t h e person 
i n t e r r o g a t e d , a t what stage of the proc e e d i n g c o u l d i t be 
s a i d t h a t t h e p o l i c e o f f i c e r d i d m f a c t make i p h i s mind t o 
l a y a c h a r g e 9 was i t the same stage of t h e p r o c e e d i n g t h a t 
he should have made up h i s mind t o charge*? I t soon became 
e v i d e n t t h a t t h e answer t o these i n q u i r i e s was t o be l e f t t o 
the t r i a l j u d g e , t o be decided on t h e i n d i v i d u a l s e t o f f a c t s 
7 R 
b e f o r e hiau 
Rule 8 p r e s e n t e d a f u r t h e r o p p o r t u n i t y f o r t h e p o l i c e 
t o a v o i d t h e s p i r t of t h e r u l e s . Under t h i s r u l e , the p o l i c e 
378 S i m i l a r l y , i t was l e f t t o the t r i a l judge t o decide 
whether, under Rule 6, the p o l i c e d e l i b e r a t e l y 
w i t h h e l d the c a u t i o n t o e l i c i t a statement f r o m 
the accused, or under Rule 7> asked f u r t h e r q u e s t i o n s 
under t he sham of removing ambiguity» 
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were d i r e c t e d not t o r e a d a co-accused's statement over 
t o an accused or t o i n v i t e a r e p l y f r o o t h e accused. But 
t h i s d i r e c t i o n was i n t e r p r e t e d s t r i c t l y by the p o l i c e , and 
r a t h e r t h a n read t he statement t o the accused, a p o l i c e 
o f f i c e r w o u l d t e l l t h e accused what h i s accomplice had s a i d . 
T h i s p r a c t i c e was j u d i c i a l l y c o n s i d e r e d t o be not m accord 
w i t h p r i n c i p l e s of E n g l i s h j u s t i c e , and a breach of the 
r u l e . Other procedures adopted by t h e p o l i c e t o encourage 
an accused t o speak were t o c o n f r o n t one accused w i t h , 
a nother, ~ t o c o n i r o n t an accused w i t h e x h i b i t evidence 
379 As t o a statement be i n g a d m i t t e d t o show what t he 
accused d i d or o m i t t e d t o do when he was made aware of 
i t , i . e . t o show accused's demeanor, sees R. v. 
Thompson (1910), 22 Cox C.C. 299 (C.C.A.), a p p r o v i n g 
R. v. Bromhead (1906), 71 J.P. 103, d i s a p p r o v i n g R. v. 
Smith (1897). 18 Cox C.C. 470 (Hawkins, J . ) . R. v. 
g i r t h ( 1 ° 1 3 ) , 8 Cr.App.R. 162, R. v. Adams (T923), 17 
Cr.App.R. 77o 
380 R. v. Grayson U921) , 16 Cr.App.R. 7s R. v. M i l l s & 
Lemon, supra, f n . 367. I n R. v. W i l l i a m s o n supra, f n . 
377 where t h e accused was q u e s t i o n e d on t h e c o n t e n t s o f 
a statement of an accomplice, Rule 8 was h e l d not t o 
app l y as t h e accused had not y e t been charged. See* 
a l s o , R. v. i l l l e y (1922), 16 Cr. App. R. 138 
381 R. v. P i l l e y , i b i d , a p p r o v i n g R. v. Gardner & Hancox 
supra, "TnT360. 
382 R. v. Booker, supra, f n . 369 R. v. f iay, s u p r a, f n . 367 
f o l l o w e d m ft. v. 3 m i t h (1961), 46 Cr. App. R. 51, where 
th e accused was shown c l o t h m c b e l o n g i n g t o him and 
th e s t o l e n p r o p e r t y , which had been d i s c o v e r e d at the 
house of a co-accused. 
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t o t e l l an accused what a w i t n e s s has said 383 or t o suggest 
t o an accused t h a t they had evidence of h i s g u i l t , 384 or 
even t o a r r e s t a person on a minor charge and h o l d i n g t h e 
person m custody w h i l e i n v e s t i g a t i o n i n t o a major charge i s 
b e i n g completed, f r e e l y q u e s t i o n i n g t h e p c r s o r as t o t h e 
385 
major charge. 
I t was c l e a r t h a t the Judges 1 Rules of 1912 and 1918 
had n o t s a t i s f i e d i n i t i a l i n t e n t i o n s , b o t h f r o m the view of 
the p o l i c e as w e l l as t h e person b e i n g q u e s t i o n e d . I n 1961, 
i t was j u d i c i a l l y accepted t h a t a r e v i e w of t h e r u l e s was 
necessary, and m 1964 the f o l l o w i n g r u l e s were d i a f t e d , 
1. when a p o l i c e o f f i c e r i s t r y i n g t o d i s c o v e r whether, 
or by whom, an offe n c e has been committed he i s 
e n t i t l e d t o q u e s t i o n any person, whether suspected 
or n o t , from whom he t h i n k s t h a t u s e f u l i n f o r m a t i o n 
may be o b t a i n e d . T h i s i s so whether or n o t t h e 
person m q u e s t i o n has been t a k e n i n t o c u s t o d y so 
l o n g as he has not been charged w i t h the o f f e n c e or 
i n f o r m e d t h a t he ma.y be p r o s e c u t e d f o r i t . 
383 R. v. Matthews ( 1 9 1 9 ) , 14 Or. App. R. 23 
384 I n R. v. Brown & Bruce ( 1 9 3 1 ) , 23 Gr. 4pp. R. 56 , 
a p p r o v i n g R„ v. Winkel e t a l . ( 1 9 1 2 ) , 76 J.R. 191, 
i t was h e l d t h a t the p o l i c e have no r i g h t t o suggest by 
q u e s t i o n s t o a person d e t a i n e d i n custody t h a t they have 
evidence of h i s g u i l t , and answers t o such a s u g g e s t i o n 
are n o t a d m i s s i b l e m evi d e n c e . 
385 R* v. Booker, supra, f n . 369; R. v. P o w e l l - k a i t i e , , s u p r a , 
f n . 3 7 / , as l i m i t e d "by R. v. Buchan, supra, f n . 219 
s u p e r c e d i n g t h e e a r l i e r r u l e s . 
386 8ee, £L96l/ Gr. L. Rev. 284. 
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A s soon as a p o l i c e o f f i c e r has evidence which would 
a f f o r d reasonable grounds f o r s u s p e c t i n g t h a t a 
person has committed an o f f e n c e , he s h a l l c a u t i o n 
t h a t person or cause him t o be c a u t i o n e d b e f o r e 
p u t t i n g t o him any q u e s t i o n s , or f u r t h e r q u e s t i o n s , 
r e l a t i n g TO t h a t o f f e n c e . 
The c a u t i o n s h a l l be i n t h e f o l l o w i n g terms. 
"Tou are n o t o b l i g e d t o say a n y t h i n g u n l e s s you 
w i s h t o do so but what you say may be p u t i n t o 
w r i t i n g and given m evidence• 5 1 
tyhen a f t e r b e i n g c a u t i o n e d a person i s b eing q u e s t i o n e d , 
or e l e c t s t o make a st a t e m e n t , a r e c o r d s h a l l be kept 
of the t i m e and p l a c e at which any such q u e s t i o n i n g 
or statement began and ended and of t h e persons p r e s e n t , 
(a) ^'here a person i s charged w i t h or in f o r m e d t h a t 
he may be pr o s e c u t e d f o r an o f f e n c e he s h a l l be 
c a u t i o n e d m t h e f o l l o w i n g terms: 
"Do you w i s h t o say a n y t h i n g 9 You are not 
o b l i g e d t o s a j a n y t h i n g u n l e s s you wish t o do 
so b u t whatever you say w i l l be t a k e n down m 
w r i t i u r and may be g i v e n m evi d e n c e . " 
( b ) I t i s only m e x c e p t i o n a l cases t h a t q u e s t i o n s 
r e l a t i n g t o t h e o f f e n c e should be p u t t o t h e 
accused person a f t e r he has been charged or 
in f o r m e d t h a t he may be p r o s e c u t e d , buch 
q u e s t i o n s may be p u t where t h e y are necessary 
f o r the purpose o f p r e v e n t i n g or m i n i m i s i n g 
harm or l o s s t o some ot h e r person or t o t h e 
p u b l i c or f o r c l e a r i n g up an a m b i g u i t y m a 
p r e v i o u s answer or st a t e m e n t . 
Before any such q u e s t i o n s are p u t the accused 
should be c a u t i o n e d m these t e r m s s -
" I w ish t o put some q u e s t i o n s t o you about the 
of f e n c e w i t h which you have been charged ( o r 
about t h e of f e n c e f o r which you may be 
p r o s e c u t e d ) . You are n o t o b l i g e d t o answer any 
of these q u e s t i o n s , out i f you do the q u e s t i o n s 
and answers w a l l be taken down m w r i t i n g and 
may be g i v e n m e v i d e n c e . u 
Any q u e s t i o n s put and answers g i v e n r e l a t i n g t o 
the o f f e n c e must be contemporaneously r e c o r d e d 
m f u l l and the r e c o r d signed by t h a t person or 
i f he r e f u s e s by t h e m t e i r o g a t m g o f f i c e r . 
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yo) 1 hen such a person i s being q u e s t i o n e d 01 e l e c t s 
t o cake a s t a t e m e n t , a r e c o r d s h a l l be kept of the 
time and p l j c e a t v/hicn any q u e s t i o n i n g or statement 
begat' and endeu a i d O L the j j t i s o u o p r e s e n t . 
-n.11 v v r - t t e i otatc; i t n i s u>ade a f t e r c a u t i o n s h a l l be taken 
m the f o l l o w i n g manner, ( a ) IC a person says t h a t he 
vvanxs t o make t o t a t e n e n t ne o h a l l be t o l d t h a t i t i s 
intended i o make a w r i t t e n i c c o r d of ^ h a t he sa^/s. 
_ie s h a l l always be asked whether he wishes t o w r i t e 
down h i m s e l f what he wants t o say, i f he says t h a t he 
cannot v r i t e or t h a t he would l i k e someone t o w r i t e i t 
f o r mm, a p o l i c e o f f i c e r * ay o f f e r t o w r i t e t h e 
statement f o r him. I f he accepts the o f f e r t h e p o l i c e 
o f f i c e r s h a l l , b e f o r e s t a r t i n g , ask t h e person making 
the statement t o s i g n , or make h i s n a i k t o the 
f o l l o w i n g ? 
" I , . , o.o, w^sb xo ma^e a s t a t e m e n t 0 I want 
someone t o w r i t e down t h a t I say. 1 h rjve been t o l d 
t h a t I need not say a n y t h i n g unless I w i s h t o do so 
and t h a t whatever I nay say ^ be g i v e n m evidenc e . " 
( b j Any pe r s o r w n t i n c h i s own statement s h a l l be 
a l l o w e d t o do so w i t h o u t any prompting as d i s t i n c t 
from i n d i c a t i n g t o him what n a t t e r s are n a t e r i a l . 
( c ) The person mak Lng the st a t e m e n t , i f Lie i s L o i n g t o 
w r i t e i t h i m s e l f , s h a l l be asked t o w r i t e out and 
s i g n b e f o r e w r i t i n g what he wants t o say, t h e 
f o l l o w i n g . 
" I make t h i s statement o f my own f r e e w i l l . 
I have been t o l d t h a t I need not say a n y t h i n g 
u n l e s s 1 wish t o do so and t h a t whatever I say 
may be ^ i v e n m evidence. , 4 
(d) Ahe never a p o l i c e o f f i c e r w r i t e s t h e statement he 
s h a l l t a ke down the exact words spoken by the 
person making t h e st a t e m e n t , w i t h o u t p u t t i n g any 
q u e s t i o n s o t h e r than such as mav be needed t o 
make t h e sta t e m e n t c o h e r e n t , i n t e l l i g i b l e and 
r e l e v a n t t o t h e m a t e r i a l m a t t e r s : he s h a l l not 
prompt him. 
(e) 'hen t h e w r i t i n g of a statement by a p o l i c e o f f i c e r 
i s f i n i s h e d t h e persou making i t s h a l l be asked t o 
read i t and t o make any c o r r e c t i o n s ^ a l t e r a t i o n s 
or a d d i t i o n s he wi s h e s 0 When he has f i n i s h e d 
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r e a d i n g i t he s h a l l be asked t o w r i t e and s i g n 
or make h i s mark on the f o l l o w i n g c e r t i f i c a t e 
a t t h e end of tne statement., 
! T I nave read t h e above statement and L have 
been r o l d t h a t I can c o r r e c t , a l t e r or add 
a n y t h i n g 1 w i s h . T h i s statement i s t r u e . J 
have made i t o f my own t r e e w i l l , " 
( f ) I f t h e person who has made a statement r e f u s e s t o 
read i t or t o w r i t e the above mentioned c e r t i f i c a t e 
at t h e end of i t or t o s i g n i t , t h e s e n i o r p o l i c e 
o f f i c e r present s h a l l r e c o r d on the statement 
i t s e l f and m t h e presence o f the person making i t , 
what has happened. J f t h e person making the 
statement cannot r e a d , or r e f u s e s t o read i t , 
the o f f i c e r who has taken i t down s h a l l read i t 
over t o him and ask him whetner he would l i k e t o 
c o r r e c t , a l t e r or add a n y t h i n g anc t o put h i s 
s i g n a t u r e 01 mate h i s mark a t the end. The p o l i c e 
o f 1 i c e r s h a l l t h e n c e r t i f y on the sta t e m e n t i t s e l f 
what he has done. 
5. I f at any time a f t e r a person has been charged w i t h , 
or has been i n f o r m e d t h a t he may be pro s e c u t e d f o r , 
an o f f e n c e a p o l i c e o i f i c e r wishes t o b r i n g t o t h e 
n o t i c e of t h a t p e r s o n any w r i t t e n statenrent made by 
another person who m r e s p e c t of the same o f f e n c e has 
a l s o been charged or i n f o r m e d t h a t he may be p r o s e c u t e d , 
be s h a l l hand t o t h a t person a t r u e copy of such w r i t t e n 
s t a t e m e n t , but n o t h i n g s h a l l be s a i d or done t o i n v i t e 
any r e p l y or comment. I f t h a t person says t h a t he 
would l i k e t o make a statement m r e p l y , or s t a r t s t o 
say something, he s h a l l a t once be c a u t i o n e d or f u r t h e r 
c a u t i o n e d as p r e s c r i b e d by r u l e 3 (a) 
6. l e r s o r s o t h e r t h a n p o l i c e o f i i c e r s charged w i t h t h e 
duty of i n v e s t i g a t i n g o f f e n c e s or c h a r g i n g o f f e n d e r s 
s h a l l , so f a r ( as may be p r a c t i c a b l e , comply w i t h 
these r u l e s . 3 8 7 
L o s t of the problems a r i s i n g under t he o l d r u l e s tended 
t o be r e s o l v e d by t h e new r u l e s . Vrere p r e v i o u s l y t h e r e was 
387 See, R. v. N i c h o l s /1967/ Cr L. Rev. 296 (C.C.A.) 
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some doubt e x i s t i n g as t o whether a person m custody should 
388 
be questioned a t a l l , i t was now c l e a r under t he new Rule 
1 t h a t a p o l i c e o f f i c e r was f r e e t o q u e s t i o n any per s o n m 
custody and w i t h o u t c a u t i o n . I f , however, the per s o n became 
a suspect, or was charged or in f o r m e d t h a t he may be 
pro s e c u t e d , t h e person t h e n had be be cau t i o n e d # ^ 8 9 ^ f t e r 
c a u t i o n , a suspect c o u l d c o n t i n u e t o be q u e s t i o n e d , but i f t h e 
pers o n was charged or informed t h a t he may be p r o s e c u t e d , 
f u r t h e r q u e s t i o n s were p e r m i t t e d o n l y m e x c e p t i o n a l 390 391 c i r c u m s t a n c e s . J Tn e f r e c t , t h e ne*< r u l e s c l e a r l y 
d i s t i n g u i s h e d between t h e stages of s u s p i c i o n and of 
a c c u s a t i o n , a n t i c i p a t i n g f o u r i n t e r r o g a t i o n s by t h e p o l i c e 
namely % 
(1) b e f o r e t h e person q u e s t i o n e d i s suspected. 
(2) a f t e r t h e person i s suspected, but i s n o t 
a r r e s t e d nor i n f o r m e d t h a t he may be p r o s e c u t e d . 
388 supra, f n s . 371, 372, 373. But see, i t . v. V o i s m 
supra, f n . 354o 
389 ftules 2, 3 ( a ) . AS r e g a r d s c a u t i o n i n g of a suspect, see 
supra, f n s . 4, 6. I t i s t o be noted t h a t t h e o l d r u l e s 
d i d not r e f e r t o a person who has been i n f o r m e d tnax he 
may be pro s e c u t e d f o r an o f f e n c e . 
390 Rule 3 (b) 
391 As t o the new t i u l e s , see g e n e r a l l y P r a c t i c e Eote ^1964/ 
1 A l l E.R. 237; /1964/ Or.^L. Rev. 165. J.C. Smith, 
The New j u d g e s ' Rules - a Lawyer's View /1964/ Cr. L. Rev. 
176. T. E. S t . Johnston, The Judges 1 Rules and P n l i c e 
I n t e r r o g a t i o n m England Today (1966). 37 Jo. Or. L. 
Grim., & P.S. 85° I a n B r o w n l i e , Q u e s t i o n i n g . A General 
View /1967/ C r.L.Rev. 75 
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( 3 ) a l t e r t h e person i s suspected, b ut i s not a r r e s t e d 
and i s informed t h a t be may be pr o s e c u t e d 
(4 ) a f t e r t h e p r s o n i s suspected, a i r e s t e d and 
f o r m a l l y charged. 392 
borne measure of e f f e c t i v e p r o t e c t i o n of the person 
b e i n g questioned was a l s o r e s t o r e d by the new Rules, Where, 
under the o l d second, s i x t h and seventh r u l e s t h e p o l i c e were 
endowed w i t h a broad d i s c r e t i o n r e l a t i n g t o t h e c a u t i o n i n g and 
q u e s t i o n i n g of a person, the new r u l e s e i t h e r e l i m i n a t e d or 
3 ° 3 
s t r i c t l y c o n t r o l l e d t h i s d i s c r e t i o n . f u r t h e r m o r e , where t he 
ol d r u l e s were s i l e n t on the s u b j e c t * the new r u l e s p r o v i d e d 
f o r the r e c o r d i n g by t h e p o l i c e o f t h e time and place of the 
394 
i n t e r r o g a t i o n , as w e l l as the persons p r e s e n t . ^ S i m i l a r l y , 
395 
q u e s t i o n s and answers were t o be r e c o r d e d , and t h e person 
giVT ng the statement was always t o be asfced whether he d e s i r e d 
396 
t o w r i t e i t h i m s e l f , w i t h a procedure s e t up f o r t h e p o l i c e 
t o f o l l o w i f t h e person cannot or r e f u s e s t o w r i t e or s i g n t h e 
392 Compare P . v. B racgenbury supra, f n . 3 6 2 . R. v. C o l l i e r , 
R. v. p f e n n i n g /1965 / 3 A l l E.R. 136 (CO.A. ) 
393 Compare t h e o l d seventh r u l e t o Rule 3 b, and 3 c of t h e 
new r u l e s . 
394 Rule 2 , 3 c 
395 Rule 3 b 
396 Rule 4 
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s t a t e m e n t . ^ ' A l t h o u g h t he new r u l e s d i d n o t p r o v i d e f o r 
every c o n t i n g e n c y , i t was c l e a r t h a t t h e y , as compared t o t h e 
o l d r u l e s , they d i d come c l o s e r t o a s s u r i n g t h a t s tatements 
g i v e n t o t h e p o l i c e were as a r e s u l t of t h e f r e e w i l l of t h e 
•300 
person q u e s t i o n e d . J J 
But the new r u l e s , l i k e the o l d , are w i t h o u t s a n c t i o n 
and are not r u l e s o f law»^° Under t h e r u l e s , t h e t r i a l judge 
has a d i s c r e t i o n t o exclude the s t a t e m e n t i f t h e r u l e s are 
breached, and i t i s only by the e x e r c i s e of t h i s d i s c r e t i o n 
t h a t t h e accused r e c e i v e s any r e a l p r o t e c t i o n . 
397 Rule 3 b, Rule 4 a, Rule 4 f . 
398 For e , g M t h e new r u l e s c o n t a i n no d i r e c t i o n t o the 
p o l i c e t o e x p l a i n t h e c a u t i o n , n o i do t h e y assure 
t h a t q u e s t i o n i n g w i l l f o l l o w immediately a f t e r t h e 
c a u t i o n has been admin LStered* 
399 For e.g., see Rule 4 e. 
400 supra, f n . 3 . 
B. CANADA 
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OrlALT R ONE 
1PE COW EoSIOiMAL RULE I n OA "ADA 
To E v o l u t i o n of the r u l e 
I t i s p rhaps t r i t e t o s t a t e t h a t any h i s t o r y 
of law i n Canada must n e c e s s a r i l y D e 0 m w i t h a c o n s i d e r a t i o n 
of t h e r e s u l t s o f c o l o n i z a t i o n by England m the e i g h t e e n t h 
c e n t u r y . Trader E n g l i s h law, t h e f i r s t c o l o n i a l s e t t l e r s i n 
N o i t h America were deened t o b r i n g •with them such of t h e laws 
of England as were reasonably a p p l i c a b l e t o the c o n d i t i o n s 
of t h e new s e t t l e d c o l o n i e s . 4 ^ " The l e w of the c o l o n i e s was 
t h e r e f o r e t h e law of E n g l a n d 4 ^ e x i s t i n g a t the t ime o l 
401 See, C a l v i n ' s Case (1609), 7 Go. Rep. 1 , 77 L.R. 377, 
Attorney-Genera l v. Stewart (1817), 2 jwer. 143, 35 E.R. 
895 (UnT)~r~Gooper v. Stewart ( 1 . 8 9 ) , 14 A.O. 286 (P.O.), 
at pp. 291-2. 
402 On the f o u n d i n g o f I l a l i i a x , l^ova S c o t i a m 1749, His 
Liaje s t y ' s I n s t r u c t i o n s R e l a t i n g t o tne_ C ourts of J u s t i c e 
Pub. Archo, Arto 82, d i r e c t e d t h e E n g l i s h commander-m-
c n i e f s ""You are t o take care t h a t no man's l i f e , member 
f r e e h o l d or goods be taken away or harmed m our s a i d 
P r o v i n c e under your government o t h e r w i s e than by 
e s t a b l i s h e d and known laws, n ot repugnant t o but as 
near as may be agreeable t o t h e Law o i t h i s Kingdom...." 
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s e t t l e m e n t , and the a d r m r i s t r a t i o n of c r i m i n a l j u s t i c e was no 
exce o t i o n . 
I f a person was a r r e s t e d l o r a crime, he was u s u a l l y 
examined p r e v i o u s t o h i s t r i a l . ^ On L i s t r i a l , which was 
sometimes r e f e r r e d t o as "The i n q u i s i t i o n " , t h e accused 
person c o u l d e i t h e r plead g u i l t y , or n o t < _ u i l t y and p l a c e 
h i m s e l f on God and h LS c o u n t r y j t a t x n d Lr ^  of g u i l t was 
403 T h i s was so, unless the law was i n a p p l i c a b l e , or abrogated 
by l o c a l s t a t u t e s or I m p e r i a l s t a t u t e s e x t e n d i n g t o the 
colony. I'or e.g,, as t o the p r o v i n c e of I'ova b c o t i a , 
Uniacfce v 0 j j i c k s o n ^ 1 3 4 ) , 2 P .^R. 2b7 (On.; s t a t e s m 
headnote. "The wTole o l the E n g l i s h common law w i l l be 
r e c o g n i z e d as m f o r c e hei e except_ng such p a r t s as are 
o b v i o u s l y i n c o n s i s t e n t w i t h the circumstances of t h e 
c o u n t r y ; w h i l e , on t h e o t h e r hand, none of the s t a t u t e 
law w i l l be r e c e i v e d except such p a r t s as are o b v i o u s l y 
a p p l i c a b l e and necessary,," bee, a l s o Melener v. l ^ n n i n g 
(1S42), 3 f . S . I i . 97 (- - ) ~~~ ~ 
As t o i n s t r u c t i o n s t o a p p o i n t s h e r i f f s and J u s t i c e s of the 
Peace, see, supra, f n . 402, A r t . 6 6 . S i m i l a r l y , m the 
colony of i i a s s a c h u s e t t s Lay, J u s t i c e s of the Peace \\ere 
ap^ojnteds "... i i a l l t h ^ n ^ s t o have l i k e power t h a t 
J u s t i c e s of peace ha t h m England f o r reformacon of 
aouses and p u m s b m 6 s of o i f e n d e r s , " (1630), ice cords 
_of the Court of t>ssistants__of the Oology of the 
i-'arsachusetts Bay [*X904)~i edT Jonn r6T5Te), a?E~p, 3. 
404 dee, f o r e.g., E x a m i n a t i o n of Jean B a p t i s t e r e t e r e t a l . , 
L.bo, Pub. i r c h o U.S.' 3 4 2, " L n t r y 6 . 
405 See, f o r e.g., Sim s_ ^ _ Has k i n s_ 0 as e ( 1 7 4 9 ) ? itecord of 
C r i m i n a l Proceed!) gs__irom 1749 t o 1766 (ta.S., Pub. A r c h . 
i . S . y , at p. 5 . 
406 See, f o r e 0g„, C o r t c e l T s ^ase_, i b i d , a t p . l ? \'/hite 1 s 
Case i b i d , a I p. 2„ 
- 173 -
t o ensue, i t was necessary t h a t the accused be proved t o have 
v o l u n t a r i l y committed the c r i m i n a l a c t w i t h c r i m i n a l i n t e n t or 
" f o r e t h o u g h t m a l i c e 5 ' j f accused had c o r n e r e d e x t r a -
j u d i c i a l l y on h i s a r r e s t and e x a m i n a t i o n , t h i s c o n f e - s i o n 
weighed h e a v i l y a g a i n s t h i ' j i . Ae was s t a t e d by a j u r y i n 
r e n d e r i n g a s p e c i a l v e r d i c t m a case i n v o l v i n g an i n d i c t m e n t 
of b e a s t i a l i t y o 4 0 8 
" [ I t h e p r i s o n e r ' s c o n f e s s i o n a c a i n s t h i m s e l f upon 
h i s f i r s t apprehension and e x a i i t c t i o n b e f ore h i s 
t r i a l t o g e t h e r w i t h one evidence be s u f f i c i e n t t o 
a l e g a l c o n v i c t i o n , t h e n we f i n d turn G u i l t y a c c o r d i n g 
t o J n d i c b'iento • •" 
I f t h e accused was f o r t u n a t e , or perhaps w e a l t h y , he c o u l d 
40Q 
o b t a i n n i l i s l i c g e & t y ' s pardon, ^ but t h i s was t h e e x c e p t i o n 
r a t h e r t h a n the r u l e . Tne c l a i m of b e n e f i t of c l e r g y vas alway 
open t o the accused, which even i f a l l o w e d by t h e c o u r t , 
u s u a l l y r e s u l t e d , i n the v a s t m a j o r i t y of cases, m some f o r m 
of punishment b e i n g meted o u t , ^ " ^ 
A l t h o u g h i t i s p r o b a b l e t h a t the c o n f e s s i o n of an 
accused was c o n s i d e r e d best evidence a t h i s t r i a l , t h e r e i s 
407 s u p r a , f a . ^ 06 
408 Goad's Case (1673), Mass. supra f n . 3, a t p. 10. See 
a l s o , blxg'-1na11on of_John P e t e r q u i r ( 1 7 5 4 ) , supra, f n . 4, 
E n t r y 15, vhere~,o rT~a charge of i n c i t i n g a r i o t , t h e 
accused contended he confessed bo escape L u r t h e r t o r t u r e * 
409 See, f o r e.? N.b.P.U. East. T. , 1765-1783 ( f i . S . Pub, Arch 
^.S. 143), E n t r i e s 29, 57, 79, 100, 211. 
410 See, f o r e.g., i b i d , e n t r i e s 6, 54, 47, 48, 53, 197, 232, 
255» I n P a t r i c k ' s Ogse, I I n t r y 33, b e n e f i t of c l e r g y was 
a l l o w e d , w i t h t h e order t h a t the accused's l e f t hand be 
branded, as w e l l as f o r him t o be whipped f i v e l a s h e s at 
each o l s i x of t h e most p u b l i c s t r e e t s m the Town of 
H a l i f a x . 
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v e r y l i t t l e r e f e r e n c e t o c o n f e s s i o n s among the e a r l y p l e a s of 
t h e Grown i n the c o l o n i e s , " h e t h e r t h e r e were any c l a i m s by the 
accused t h a t h i s c o n f e s s i o n was the r e s u l t of some form of 
inducement, one i s l e f t t o surmise, and uideed, whether 
sd flissibility of the c o n f e s s i o n was c o n t i n g e n t upon i t 
a p p e a r i n g t o be v o l u n t a r y , does not appear t o have been the 
4-11 
s u b j e c t of j u d i c i a l pronouncement* By t h e l a t e n i n e t e e n t h 
c e n t u r y , however, i t was c l e a r t h a t any e x t r a - j u d i c i a l 
c o n fes&jon induced by promises of f a v o u r or undue i n f l u e n c e was 
a. 
n o t a d m i s s i b l e i n evidence at t h e t r i a l of the person c o n f e s s i n g . 
A.t the t u r n of t h e e e n t u r v , t h i s n e g a t i v e approach was 
411 I n f i o v a S c o t i a , the c o u r t r e c o r d of the evidence does not 
appear m t h e p l e a s of tr i e Grown. oee, f o r e.g., supra, 
f n . 409-
412 ]£• v ' ^ i n k : L e (1365), 15 U.C.C 1-. 453, approved i n K. v. 
F i e l d ( 1 865), 16 U.C.C.i-'. 98. See, a l s o , 8 R. C l a r k e , 
GritfiI n a l Lav^ o f 0anada ( 1 8 7 2 ) , a t p. 4 71? 
S i m i l a r l y , m A u s t r a l i a , t n e law r e l a t i n g t o c o n f e s s i o n s 
began t o c l a r i f y i t s e l f , a l t h o u g h d i f f e r e n t l y . See, f o r 
e.g., as t o New South Wales, (1858), 22 V i c t . 7, s . l l ; 
as t o Queensland, fhe Evidence and .Discovery Act of 1867, 
s.64 ? d.s t o V i c t o r i a , t h e d v i d e n c e Act ( 1 8 5 7 ) , 21 V i c t . 8, 
s. 1 4 1 ; See, a l s o , as t o Western A u s t r a l i a , t h e K a t i v e 
iAdmin I s t i a t i o n Act (1905-1947), s. 6 0 ( f ) . ».s t o 
A u s t r a l i a g e n e r a l l y , I . £ 9 i'ry, Adu i s s i b i l i t y ox Statements 
i^ade by Accused 1 ersons (1938), 11 Auef. L.J. 425. R.v/. 
Baker, Confessions" and"Tmproperly Obtained ^ y i d e n c e 
( 1 9 5 6 ) , 50 A u s t . L.J. 59, H. R. K i d s t o n , Confessions t o 
P o l i c e ( 1 9 6 0 ) , 33 Aust. L.J. 369. 
-- 175 -
t r a n s l a t e d i n t o terms of v o l u n t a r m e L s , and m 1905, i t i 
414 
the case of R. v. Ryan. a d e c i s i o n o f the O n t a r i o Court of 
Appeal, O s i e r , J.A„ , observed 
"Among t h e l e g i o n of ' v a r y i n g v o i c e s ' on t h i s 
s u b j e c t , one c l e a r and s a t i s f a c t o r y r u l e i s l a i d down 
- perhaps I should sav a t f i r m e d - by a c o u r t of 
c o a s i d e i a b l e a u t h o r i t y m t h e r e c e n t case of Reg v 0 
Thompson 71895/ 2 Q.B. 12, ..„, namely, t h a t i n 
order t h a t the c o n f e s s i o n o f a p r i s o n e r may be 
a d m i s s i b l e , i t must be proved a f f i r m a t i v e l y t o t h e 
s a t i s f a c t i o n o f th e t r i a l judge t h a t i t was made 
f r e e l y and v o l u n t a r i l y , and not m response t o any 
t h r e a t or t o any su g g e s t i o n of advantage t o be 
i n t e r r e d e i t h e r d i r e c t l y or i n d i r e c t l y from the 
l a n e u a g e used by a person m a p o s i t i o n o f 
authority„„.' 
I t was an accepted p r o p o s i t i o n t h a t v o l u n t a r y 
c o n f e s s i o n s were r e c e i v e d m evidence oecause no person would 
f r e e l y make a statement a g a i n s t h i s i n t e r e s t u n l e s s i t w^ as 
415 
t r u e * Confessions r e s u l t i n g from some form of inducement 
were g e n e r a l l y r e j e c t e d because i t was r e c o g n i z e d t h a t i n n o c e n t 
413 See, f o r e.g., R. v. James (1 9 1 2 ) , 17 B.C.R.165 ( H u n t e i , 
C.J.), R. v. HOP Sam JT^ITJ9 5 Sask. L.R. 180 (O.A.); 
R. v. De F e s q u i t o (1915), 24 C.O.C. 407 (6.C.C.A.), 
R. v. 1'Loke (1917T, 12 A l t a . R. 18 (C.A. ) , Jt. v. Spain 
X"1917), 28 C.C.C. 115 (Man. C.A.), v. 0ummitigs(T912), 
5 D.L.ft. 86 (Que K . J ^ . ) , R. v. Rodney ( 1 9 1 8 ) , 42 O.L.R. 
645 (CoA. ) , R. v. hughes T1920)T35 D.L..R. 697 ( A l t a . 
S.C.), R. v. Ayles"Tl9? 2 ) , 40 C.G.C. Q4 (iM.b.C.A.), 
Proskov. R. (19227, 63 S.O.R. 226, A. v. ^ a r d ( 1 9 2 4 ) , 
41 C.C.C. 418 ( A l t a . O.A. ) ; R. v. Xooten"7T926/ 4 D.L.R. 
771 (ivian. iC.B.)» v« Rasmus sen (TJ3TT7 *J Al.T.R.41 
(it .B.C. A.) . ~~ "~ 
414 ( 1 9 0 5 ) , 9 0.L..Y. 137, (C.A.) at p. 142. 
415 See, f o r e.g,,K. v. Maze r a i l /1946/ OJt. 762 (G.A.). 
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persons may be induced t o c o u t f i t themselves, t h u s 
417 418 l e a d i n g t o l a l s e or u n t r u s t w o r t h y c o n f e s s i o n s , and 
419 
t h e r e f o r e , u n r e l i a b l e as evidence. J Tn th e l e a d i n g case o l 
Boudreau v. R. ^ 2 0 th e l e a r n e d Rand, J,, r e f e r r i n g t o the common 
416 bee, f o r e.g., Ghapdelame v. L (1933), 62 0.0.0. 209 
(Que. G.A.), per Walsh, J., a t p. 214. 
417 b'ee, Boudreau v. R. (19 4 9 ) , 7 C.R. 427 (b.G.G.), p er 
Rand, J. a t p. 433. 
418 3ee, R. v. Young ( 1 9 0 5 ) , 38 E.b.R. 427, per Graham, C.J. 
at p. 4445 K, v. Umlah (1922), 38 G.GoC0 302 (]> . S. b'.C.). 
per H a r r i s , C.J., R. v. ,,'iyles, supra, i n . 413, per 
Rogers, J . , at p. 102, v. B r i d e n ( 1 9 6 0 ) , 128 0.0. 159 
(Ont. C.A.), per P o r t e r , U. J. 0"V~, a/U p. 159» 
419 There were, however, o t h e r i m p o r t a n t reasons accepted 
as g i v i n g r i s e t o t h e r u l e , as f o r e.g., p r o t e c t i o n of 
th e i n d i v i d u a l f i o m inducement and souses of a u t h o r i t y , 
oee, R. v. Todd ( 1 9 0 1 ) , 4 G.C.G. 514, (Man. iv.L.) per 
Bam, J., a t p. 526, R. v. Gansdale ( 1 9 5 1 ) , 12 C.R. 245 
( A l t a . D . C ) , per E g b e r t , J., at p. 246, and evidence 
of i n v o l u n t a r y c o n f e s s i o n s was a l s o r e ] e c t e d as a 
" r u l e o f pol i c y ' * (R. v. Price (1931), 5b C.O.C. 206 
(h.BvG.A.), per Byrne, J , a t p. 208), and i n v i o l a t i o n 
of the h i s t o r i c a l common law p r i n c i p l e embodied m the 
maxim nemo t e n e t u r seipsum accusare. R v. Scory ( 1 9 4 5 ) , 
83 G.0.0. 306, (Ssisk, U.A. ) per Mackenzie, J.A., a t p. 
315. But see, A-6. Que, v. B e g i n /1935/ 8.C.R. 593, 
c o n t r a . 
420 s u p r a , f n . 17. 
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'' 21 
l a u r u 3 ? , sfcaued ab p. -^35 
^21 - i l i G i o u ^ "une c r i i L _ n o l l a v m Canada i s c o d i f i e d 
(s.G, Or i r i . Code An A c t r e s n e c t i £ bhe G r n u a a l I g u 
G . f ] ) f o r c e as o f A - r . l 7 l 9 5 5 , ( 3 . ^ . . * . 
i>rj ss Can. Gaz. 6 i t . T I , 1?4S) , t ^ e r e r n l y 
o_e nefereace t o e x c r a - j u d i c i a l c o n f e s s i o n s . G. 155 
3bdGes 'To^ai^pj i r c h i s a c t p r e v e n t s a orosecubor 
,£i.vi j n e v i d e n c e a t a o r e l n i ] , a r i n q u i r e any 
ach-issio , c o n f e s s i o n o r c t a t e u i e u t .iade ab any GJ ^ e 07 
t accused t >ca ay la>/ i s a d ^ i s c i G e a j ' i n s t ium." 
Cormare t o the Gn 3 i s i J n j G c b a ^ l e w _ fences Acb (lG-cG 
] ] ? 1? /ic-c. C. 42, 3.10, and see, ( n 8 G 9 ) , 32 ; 33 
7j.ct., C.30, 8. 33, (33G6), R o.C C.174, 3.72. I n 
- i u : j r o l i a cbe i n i t i a l c r e a b i n e n t o f c r i m i n a l c o n f e s s J O as 
^as an ^ t t e m t a b a " t a t u b o r ^ s o i u u i o n . Gee, s> n r a , 
f n . ^12. IGG? e . c . , m i T^w G01 t b «oleb, (lGGG), 22" 
V_Lcb. 7 5 s . l ] -tsued 
"Go c c ^ f e s s i ^ n w t i i c n i ~ t e n d e r e d r e v i d e n c e on j n y 
c r i ' n n j l r r o c e e d i r ^ s h a l l b e r e c e i v e d M U C H hao been 
i n d u c e d uy any un c r u e r e p r e s e n t a b i o n , o r by a.ny 
t h r e e b rr n r o . i i ^ c u r:acever, and e v ^ r y c o n f e s s i o n A.iade 
a f c e r any cucn r e n r e s e n b a b i o n , v i t h r e a t o r p r o m ^ e , 
s h a l l be dee. ed co oe _udaced t h e r e b y , u n l e s s che 
co n c r r y be & .oua. 1 1 
Coiio.re uo V i c t o r i a , t h e L v i d e n c e A c t ( l 37), 21 V i c t . 
8, s . l c , s.141, not t h e Gvjdence A c t o f LG28, s.141, 
T I C 1 s r a t e s , m p a r t 
'Go c o n f e s s i o n v/bich i s G endered • n evidence s a l l be 
r e j e c t e d on t h e r]co nd t b o t a p r c i i s e o r uli i e a t ; 
nas been h e l d o u t "GO "Ghe p e r s o n c ^ n f e s s i u n l e s s 
e r e ud e o r o t n e r o r e s i d i r ^ o f f i c e r i s o f o p i n i o n 
t h ~ t t h e induce'' enu was r e a l l y c a l c u l a t e d bo cause 
a n u n t r u e a m i s s i o n o f P i u l t bo e^ nade " 
AS bo a .iod°rn s t a t e m e n t c f t h e 1 aw r e l a c i Q - , t o Geu 
3<~u bn 1 a l e s , see the C r i n e s A c t o f 1900, s. A3 0, 
\il I C ' 1 a i d e d the q i a l i f j c t i e n Ghat "che t h r e a t o r 
pr o j i.e raa t >je l e l d oub by "t h e p r o s e c u c o r c r sone 
p a r s n J 1 BUG l o n t v , ' ^hese f t a b u Gor,y o r r v i s i c n s 
have been n e l d i n t h e 1 ] 5I1 C o u r t net; t o e::c u d e t h e 
aun" i c a u i O i i o f Ghe COJ non ^oee, AG G o r n e y-u-eueral, 
Tew -n i ' t _ w a l e s v. G a r t i n Q90G) , cj 0 L R. 713 
C j r u e l u s v. The l i ip, (31936; , ^5 C.f.R. 235. 
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".•• the r u l e i s d i r e c t e d a g a i n s t t h e danger of 
i m p r o p e r l y i n s t i g a t e d or induced or coerced 
admissions. ^ 2 2 J-J- i S - ^ j i e ^ 0 u b t cast on t h e t r u t h 
of the statement a r i s i n g from t n e circumstances i n 
w hich i t i s made t h a t g i v e s r i s e t o t h e r u l e . 
The u n d e r l y i n g and c o n t r o l l i n g q u e s t i o n then 
remains i s the statement f r e e l y and v o l u n t a r i l y 
made'?'* 
422 A s Moss, G.J.O. s t a t e d i u i i . v . lMartin ( 1 9 0 5 ) , 
9 C.LoKo 21b (G.A.), at p. 223; "~rtAncT~in o r d e r t o 
the a d m i s s i b i l i t y o i a statement made by an accused 
p e r c o i , i t need not appear t h a t i t i s a f u l l 
acknowledgment of g u i l t so as t o be ? c o n f e s s i o n i n 
the s t r i c t e s t sense OJ t h e term,, To. i t connects or 
L,Huds t o connect the accused, e i t h e r d i r e c t l y or 
i n d i r e c t l y , v i t h t h e ccnmission OL t h e crime c h a r 0 e d , 
i t cannot be e x c l u d e t on the ^ round t h ^ t i t 11 Liu - a 
pleao ~j c o n f e s s i o r . " I n ord e r f o r t h e r ^ l e t o apply, 
the statement must i n c u l p a t e or . n c r m ^nate t i e 
accused, b* s t a t i n g or tending t o p'o^t by " in fe rence 
thax he committed t h e c n ^ e or pr-1 L i c i p a t e a i n i t s 
com n i s s i o n . nee. _p. v. ^  oung, s i p r a , l n 0 415 , 
a t p. 451 v. !J Gravv "(1906), 12 0,0.0 253 (^ue. 
\Aa'9 per l e m i e u x , J . , a t p . 261 u v. h£rd_ (1913) 
21 Co 0 . 0 . ?o ( A . l t a . . . 0 . ) , JA.. v . ^oo^ >am, s; p r a , tu. 
4-13 g_o v. JBejijj^an.n < s l ( ; l r / ) , 32 o.O.O, 191 (Oue. 1C.L.). 
h. ° v a h t 3 r ' i a ^ o r i I [ "(T935) 9 o i „o .1 . 407 (i 
per Ohisholm, J . , a t p. 410 , _ n t r a , f n . A. v . 
•gatchette (1 9 4 6 ) , 19 b .J . i i . 132 ( r . 1 . 0 . A. ) . A. v . 
i_andzuk /194 6 / 1 ^ . I . T . 521 (f.O.O.A.) O ' n a l l o r a n , 
T7AT"aT p. 5"24. ±i. v. A n g e l u c c i ( 1 9 4 6 ; , 88 o.G.C. I l l 
U.C.o.A.) i t . v . :CozaY"(194 7 ) , £8 0 . 0 . 0 . 350 (I.O . G.A.) 
. oudreau v. 2 ° ?n • 417? a t p. 431 R. v . 
David o f 1 ( . p . 2) ( 1 9 5 1 ^ , 101 0 . 0 . 0 . 238 (B.C.O.A.), 
A. v . 3 y i fieri9 supra, f n . 418o_K. v . i[estenberg e t a l . 
( 1 9 5 9 ) , 126 O.C.C. 587 (Out. O.A.)j J. v . Hlack ~L 
i.'^ckjL^ Z.1966/ 3 O.G 0 . 1-7 (Ont. O.A.) /Ap"peeT~^ 1 smissed 
^ 1 9 6 6 / B.O.ho V, I X . 
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I I . Scope of V o l u n t a r i n e s s as the Test of A d m i s s i b i l i t y e 
I n the a d o p t i o n o f the E n g l i s h r u l e , the tesb of whether 
an e x t r a - j u d i c i a l s t a t e m e n t or c o n f e s s i o n was vo l u n t a r y * 1 
\r>as accepted almost w i t h o u t q u e s t i o n ^ * ^ as t h e proper t e s t of 
a d m i s s i b i l i t y . The s p e c i a l meaning given t o the term ''voluntary 
425 
m I b r a h im v. R., i . e . not o b t a i n e d bv any l e a r of p r e j u d i c e 
or hope of advantage e x e r c i s e d or h e l d out by a person i n 
4 26 
a u t h o r i t y , was j u d i c i a l l y approved in G anada, a l t h o u g h the 
inLerpietation placed on the scope of 1 h i s d e f i n i t i o n lacked 
s t a n d a r d i z a t i o n . \.as i t t o be t r e a t e d as bei n g u n l i m i t e d m 
scope, ox was i t t o be r e s t r i c t e d m i t s operation'? 
As e a r l y as 1923? the broad view was e f f e c t e d i r Nova 
n 27 
b'cotia, when th e l e a r n e d Rogers, J., s t a t e d m U, v. i.iyles i 
423 See. supra, f n s . 4-13,1*20, a l s o , K. v. Lmele (1940), 74 C.C.C 
76 (yasfeTT.A. ) , R. v. A l l e n ( 1 ^ 5 4 ) , TUB" C.C.C. 102 
(Sask. G.A.), R. v. Wolbaum /l%5/ 3 C.G.O. 191 (Sask. 
G o A.) o 
424 But see, Ghapdelame 
^° 9 supra, fn0**\L6, a t p. 212. 
425 supra, f n . 78 
426 S ee, f o r e.g. E„ v. 0 ' K e i l (1916), 9 n l t a . P. 365 (O.A.). 
R. v Rodney, s u p r a , " f h . "413 R. v. Godwin /1924/ 2 D.L.R* 
362 (H . B.K.L.)s R. v. L i c A s k i l l (1950) t 3 fit.P.3. 469 
(KS.C.A.) ; E„ v. O'Donuell U 9 5 6 ) , 65 C.G.G. 299 ( 0 n t . 
C.A.)s R. v. McAloon ( 1 9 5 9 ) , 124 0.0.C.1&2 (Ont. C.A.) 
Boudreau v. R M supra, f n . 417. R. v. vooten, supra, f n . 4 1 3 . 
427 supra, f n . 413, ( 1 9 2 3 ) , 56 '.S.R.18, a t p.3V. S j r m l a r l y , 
m Quebec, p a c k e t ! , J., observeds UA c o n f e s s i o n i n o r d e r 
t o be a c h r i s s i b l e musi not be e x t r a c t e d by any s o r t of 
t h r e a t or promise or f o r c i n g , nor can i t be e x t r a c t e d by 
any f e a r or anv d i r e c t or i m p l i e d promise, however s l i g h t , 
or by the e x e r c i s e of n p r o p e r i n f l u e n c e , b u t i t a u st be 
e n t i r e l y f r e e and v o l u n t a r y , and the onus i s upon t h e 
p r o s e c u t i o n t o e s t a b l i s h t h a t i t i s e n t i r e l y f r e e and 
v o l u n t a r y . " R v. Benjamin, supra, f n . 422. bee, a l s o , 
M a r c o t t e v. R. (1949) 97 C.G.C. 310 (Que. C.A 0)> 
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M o , o i f a statement i s made t o or i n the presence 
of a person m a u t h o r i t y i iduced by any promise or 
t h r e a t , or by s u g g e s t i o n l i k e l y t o e x c i t e hope or 
produce t e a r , or i f t h e person i n a u t h o r i t y r e s o r t s 
t o any oth.tr mode of i n f l u e n c e , however s l i g h t , 
wmcn aoes n o t l e a v e i h e mind 01 t h e accused 
p e r f e c t l y f r e e , then t h e st a t e m e n t s so induced are 
the s u b j e c t of d i s t r u s t and are r e j e c t e d as b e i n g 
e v i d e n t i a l l y of nc v a l u e , " 
A c c o r d i n g t o t h i s view, i t i s acknowledged t n a t an inducement 
may e x i s t o u t s i d e t h e sphere o f the s u b j e c t i v e s t a t e s of mmd 
of hope and f e a r , and t h a t t h e r u l e was i n t e n d e d t o cover a l l 
inducements held out t o the accused t o speak, by a person m 
a u t n o r i t y , and d e p r i v i n g the accused of t h e choice of speafcc ng 
or r e t i a i n i n £ s i l e n t . 
428 
Byrne, J., i n t h e New Brunswick case of rt. v„ P r i c e , 
agreed w i t h t h i s u n r e s t r i c t e d view where, as t r i a l j udge, 
he e x p l a i n e d 
! tTt i s t r u e I d i d f i n d bhat the statement v as not 
obtai n e d from t h e accused by any f e a r of p r e j u d i c e 
or hope of advantage e x e r c i s e d or held out by a 
person i n a u t h o r i t y , b ut I d i d not say nor f i n d 
t h a t i t was a v o l u n t a r y s t a t e m e n t i n t h a t sense. 
That i s t o say, t h e accused d i d not enga ce m t h e 
a f f a i r of h i s own w i l l or c h o i c e , but t h a t i t was 
obtained from him b/ improper q u e s t i o n i n g and 
w i t h o u t w a r n i n g . u 
However, i n t h e Court of Appeal, w i t h the t r i a l d e c i s i o n c l e a r l y 
b e f o r e him, Hazen, ^.C., r e f u s e d t o accept t h e l e a r n e d t r i a l 
4 28 saora, f n . 419 a t p. 211 
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429 juage's d e c i s i o n on t m s p o i n t , s t a t i n g 
" ] n t h e case b e f o r e us, the l e a r n e d t r i a l jud^e has 
held c l e r T l y and p o s i t i v e l y t h a t s t a t e m e n t s made by 
^/accused/ were not induced by hope or l e a r . I n oxher 
words, t h a t i t vas a v o l u n t a r y s t a t e m e n t . . . M 
T h i s narrow i n t e r p r e t a t i o n of t h e scope of 
v o l u n t a r i n e s s w i t h i n the r u l e e x c l u d i n g n o n - v o l u n t a r y 
c o n f e s s i o n s p e r s i s t e d m argument, and as l a t e as 1942 was 
r e f u t e d by Sloan, J.A., as he t h e n was, m the B r i t i s h 
Columbia Court of Appeal 
"To say oecause t h e statement of the accused i s 
proved t o have been made w i t h o u t i e a r of p r e j u d i c e 
or hope o f advantage, i t i s t h e r e f o r e a d m i s s i b l e 
a g a i n s t him m complete d i s r e g a r d of a l l o t h e r 
f a c t o r s which a wise " r u l e o f p o l i c y ' 1 might under 
c e r t a i n c i r c u m s t a n c e s , c o n s i d e r as .iaviug e x e r c i s e d 
an improper i n f l u e n c e or inducement upon t h e f r e e 
mind of t h e c o n f e s s o r . . . , " 
f n 1951, an a t t e m p t was made by R and, J 0 , i n t h e Supreme 
431 
Court of Canada, t o d i s p e l doubts e x i s t i n g as t o t h e meanin 
of t h e t e s t o f a d m i s s i b i l i t y when he b r i e f l y observeds 
429 supra, f n . 419? a ~ t p. 216. For a s i m i l a r " m i s i n t e r -
p r e t a t i o n " by Hazen, 0 J 0 , of a t r i c ? l d e c i s i o n , see h i s 
judgment m R. v. Rasmussen, supra, f n . 413, ( 1 9 5 4 ) , 
62 C.C.O. 217, a t p. 225? Compare to t r i a l d e c i s i o n a t 
p. 221, and see fi. v. Robichaud ( 1 9 3 8 ) , 70 0.0.C. 365 
(1 B.C. 4..), per B a x t e r , C.J. at p a 372° R i c h a r d v. R, 
(1 9 5 7 ) , 43 J' .P.R. 229 (B.BoO.A.), R. v. TQ^recht (1966), 
49 C.R. 314 (Bo B.U 1.). 
430 R.v. Anderson ( 1 9 4 2 ) , 77 0.0,0. 295, ax p.298, approved 1 
R. v. O s i r o g l a u (1956), 22 C.R. 375 (B.C.C.A.). And see, 
IT. v."TTrelierTT932), 14 C.R.3^9 ( A l t a . o . ^ . ) , per 
JjacBonald, J.A. , a t p. 352. 
431 R. v. Murakami (1 9 5 1 ) , 12 C.R. 245 (S.C.C.), at p. 251s 
Fee, a T s o ~ ; F e b c r t v. R. ( 1 9 5 4 ) , 113 C.C. 97 (S CO.), 
per L'CLIC, J'., a t " p, 10T. 
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"T^e case of Boudreau_v. The L i n g , ^1949/ b'.U.R. 
262, has l a i d dovn t he r u l e t o be a p p l i e d i n the 
case of c o m e s s i o n s was the statement i r e e l y and 
v o l u n t a r i l y made. That means, T t h i n k , was i t made 
by one v,hose mi^d and ^ ' i L l were disposed t o the 
making o f i t f r e e I r o r i any r e a l i n f l u e n c e e x e r t e d 
upon them by any d i r e c t or i n d i r e c t inducement of 
hope or f e a r h e l d out by a person i n a u t h o r i t y . " 
But t h i s d i d l i t t l e t o c i c r i f y the law. j L a t h e r t h a n 
a f f i r n i n g t h e broad view, i t tended t o c o n f i r m the narrow 
i n t e r p r e t a t i o n by seeming t o 3-imit trie c a t e g o r i e s of inducement 
t o hope and f e a r , t h e r e b y f a i l i n g t o r e s o l v e t he dilemma i n 
a p p l i c a t i o n of the t e s t . 
Rive years l a t e r , however, p r e s e n t e d ^<ith a f u r t h e r 
o p p o r t u n i t y t o pass on t h e s u b j e c t and perhaps r e a l i z i n g the 
s h o r t c o m i n g of h i s p r e v i o u s e x p l a n a t i o n i n v. I'.urakami, 
the l e a r n e d J u s t i c e Rand l e f t no doubt t h a t bue t e s t w i t h i n the 
e x c l u s i o n a r y r u l e was t o have an u n r e s c r i c t e d o p e r a t i o n m 
Canada. As he a u t h o r i t a t i v e l y s t a t e d i n R. v. R i t t o n . 
432 s u P r 9 > 431 
4 0 /195V 3 95&I 24 G.R. 371, at p.374. I n LicDermott v. 
The TTmg ( 1 9 4 8 ) , 76 O.L.R. 501 ( / u s t . H . C ) , the l e a r n e d 
h i x o n , d •, l a t e r C . J . , e x p l a i n e d a t p. 511s , rAt C O M on law 
a c o n f e s s i o n a l statement nade out of c o u r t by an accused 
person may n o t be a d m i t t e d i n evidence a g a i n s t him upon L i s 
t r i a l f o r t h e crime t o which i t r e l a t e s u n l e s s i t i s shown 
t o have be^n v o l u n t a r i l y made. T h i s means s u b s t a n t i a l l y 
t h a t i t has been made m e x e r c i s e of h i s f r e e c h o i c e . I f 
he speaks because he i s overborne, n i s c o n f e s s i o n a l statement 
cannot be rec eived m evidence and i t does n o t mabter uy 
wnat means he has been overborne. I f h i s statement i s the 
r e s u l t of duress, i n t i m i d a t i o n , p e r s i s t e n t i m p o r t u n i t y , or 
s u s t a i n e d or undue i n s i s t e n c e or p r e s s u r e , i 1 cannot be 
v o l u n t a r y . But i t i s a l s o a d e l m i t e r u l e of the common 
law t h a t a co n t e s t t o n a l statement cannot be v o l u n t a r y i f i t 
i s preceded by an inducement h e l d out by a person m 
a u t h o r i t y and the inducement has not been removed b e f o r e the 
statement LS made." See, a l s o , R. v. B u r n e t t /1944/ "V.L.R. 
115, ncr O'Brvan, J., a t p. 116, 
- 183 -
nThe r u l e on t h e admncsion of c o n f e s s i o n s w h i c h , 
f o l l o w i n g the E n g l i s h a u t h o r i t i e s , was r e s t a t e d 
i n Eoudreau v. The K i n g , supra, a t t i m e s p r e s e n t s 
d i f f i c u l t y of a p p l i c a t i o n because i t s terms t e n d 
t o c o n c e a l u n d e r l y i n g c o n s i d e r a t i o r s m a t e r i a l t o 
a det ex'miuatiou . Tht cases of t o r t u r e , a o i u a l or 
t h r e a t e n e d , or of unabashed promises are c l e a r , 
p e r p l e x i t y a r i s e s when much more s u b t l e elements 
must be e v a l u a t e d . The s t r e n g t h 01 mind and w i l l 
of t h e accused, t h e i n f l u e n c e 01 c ustody or i t s 
s u r r o u n d i n g s , t h e e f f e c t of q u e s t i o n s or of a 
c o n v e r s a t i o n , a l l c a l l i o r d e l i c a c y i n a p p r e c i a t i o n 
of t h e p a r t t h e y have p l a y e d behind t h e a d m i s s i o n , 
and t o enable a Court t o decide whether what was 
s a i d v as ireel,y and v o l u n t a r i l y s a i d , t h a t i s , was 
f r e e from the i n f l u e n c e of hope or f e a r aroused by 
them 0" 
Rather t h a n r e - d e f i n e v o l u n t a r i n e s s u) t e r ^ s other t h a n 
th e hope - i e a r d u a l i t v , t h e l e a r n e d j u s t i c e r e - d e f m e d t h i s 
d u a l i t y xo i n c l u d e a l l forms of inducement a r i s i n g from the 
c i r c u a s t a n c e s of a p a r t i c u l a r case. The t e s t - i s i t 
v o l u n t a r y ? - was s t i l l t o be e x p l a i n e d m terms of f e a r of 
p r e j u d i c e or hope of acivanta ce h e l d out t o the accused by a 
person i n a u t h o r i t y . Gut the p r a c t i c a l a p p l i c a t i o n of t m s 
t e s t s i m p l y became, as any inducement h e l d out t o the 
434 
accused by a person m au t h o r i t y * ? 
434 See, R i c h a r d v. R„ supra, f n . 429. l _ . v . Plowman 
(1958^, 123 G.G.C. 7 F X f]d,o C.) R^ v. G a r n i s h (1961) 
130 J.CJ.C. 303 (M.b.O.A ) . R. v. Wolbaum, supra, f n . 
423. 
- 18A1 -
ITT. P o l i c e Oi e s t i o m n ^ ard I r a c t i c e s The Judges' i t u l e s 
From the e a r l y development 01 t h e r u l e e x c l u d i n g 
i n v o l u n t a r y e x t r a - j u d i c i a l c o n f e s s i o n s or statements m 
Canada, i t v^as c l e a r l y an accepted j u d i c i a l p r o p o s i t i o n t h a t 
p o l i c e i n t e r r o g a t i o n per se d i d not r ender m a d m n s i b l e a 
4315 
c o u f e s s L o n a l statement o b t a i n e d as a r e s u l t t h e r e o i . Ft 
was r e c o g n i z e d t h a t q u e s t i o n i n g vias a necessary m v e s t i c a t i v e 
456 
procedure, whether i t was t h e q u e s t i o n i n g of s u s p e c t s , of 
43'7 438 tnose i n c u s t o a j , ( under a r r e s t and charged, or mere 
p r e l i m i n a r y i n q u i r y by t h e p o l i c e o f no person i n p a r t i c u l a r . 
435 bee, S, v. Day_ (1890), 20 O.w. 209 (Q.B.D.). The f a c t s 
v\ere t h a t the accused ^as q u e s t i o n e d i n c u stody by 
d e t e c t i v e s . Because 0 1 t h e h n g l i s h d e c i s i o n i n i h v. 
Gav m, _supra, f n . 360, t h e case was r e s e r v e d , ancT 
Ar n o u r , C.J., l a t e r s t a t e d a t p. 211. n*e t h i n s , a l t h o u g h 
we reprehend the p r a c t i c e of q u e s t i o n m g p r i s o n e r s t h a t 
we cannot corre t o the c o i i c i u s i o t n a t evidence o b t a i n e d 
by such q u e s t i o n _ n t i s i n a d m i s s i o l e . . 8 u b i m i l a r l y , as 
t o A u s t r a l i a , see, h.. v, 1 ogerson (1870), 9 iK8.V/".0.0. 
234s A\ v. hany j.any e t a l . (T&95), 6 Q.L.J. 2?4 
( H a r d i n g , J. ) .\Vt. v. Y ^ l k c r e t a l . (1887), 138V.L.K. 469 
( 8 . 0 o ) e 
•4-36 oee, f o r e.^. iv. v. 1 i t t o n , supra, i n . 435? p^r I ^ o l s r , ^ . 
a t p. 972. 
437 See, f o r e.g. -a. v. Day, supra, i n . 435° V. Viau 
(1 8 9 8 ) , '\G.i .~7 o.i'TTe 2"X6TK7) " ~~ 
438 Oee, E. v. i^ooten, supra, f n . 413" T} e p j ^ j . e i _ v„ H . 
( 1 9 1 1 ) , 19 O.u.O. 290 (Que.G . A . ) . 
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But t h e r e was a p r o v i s o . _s -tovd, 0 o , observed m the case 
of ?L0 Vo j j - l i _ o t t ? a o p r o v m the e a r l i e r d e c i s i o n i n f . . v 0 
"The g e n e r a l p r i n c i p l e i s t h a t admi s s ions made t o 
the o f f i c e r i n cha rge , even i n response t o q u e s t i o n s , 
a ay be r e c e i v e d i f t he pr es ich ;jud f c fe i s s a t i s f i e d 
t h a t the,y v e r e n o t undu ly or i m p r o p e r l y o b t a i n e d 
w h i c h depends upon the c i r c u m s t a n c e s o f each c a s e . " ^ ^ 
( a ) Gross-u x a r * m a t i o n o f Accused m Custody 
I f the c o n f e s s i o n t e n d e r e d i n ev idence wa,s o b t a i n e d by 
p o l i c e q u e s t i o n i n g the c h a r a c t e r o f t ne q u e s t i o n i n g w i l l be 
J c i r c u i s i a ice r e l e \ a n t t o i t s a d m i s s i b i l i t y . ^ ^ [ f the 
m t e r r o a t i o n of t h e accused i n cus tody v^as, m e f f e c t , 
c ross -exam m a t i on , i t would appeal t h a t the t e n d e i e d c o n e s i on 
v o u l d be excluded as no t b e i n ^ v o l u n t a r y , A S i t u s & e l l , J . , 
A A 2 
emphasized i n xio v . Yoi\n&. 
439 ( 1 9 0 0 ) , 31 O o R . 14 ( T ' i v . G t . ) , a t p . 17 . And see, i l . 
v - ' v a l l a ce ( 1 9 1 4 ) , 24 0 . 0 . 0 . 153 ( b . C . b . C . ) • 
A 4 0 r t was necessary t h a t t he i n t e r i o c a t i c n be shown t o be 
p r o p e r l y conduc ted i n o rde r t o p i o v e t h a t the r e s u l t i n g 
c o n f e s s i o ] was v o l u n t a r y . oee, ^ankey v . ^ . ^ 1 9 2 7 / 
- . C . J ^ O 436 . i t . v . L e l l o s / 1 9 2 7 / L . C . ^ . 2587 ± . v . a I o n 
s u p r a , f n . 423 R. v . ffitton, s u p r a , f n . 433 . 
441 oee , s u p r a , f n . 440 . ^nd see, i?. v . S t a r r ( 1 9 b 0 ) , 33 
C . i l . 27Y ( l i a n . 0 . G t . ) 0 
442 s u p r a , f n . 418 , ( 1 9 0 5 ) , 10 C.C.C. 466, a t p . 511s 
b i m i l a r l / , iu i t . v . H o f t l e t t 1 9 5 0 ) , 9 G. i t . 196 ( O u t . C . A j 
a t h r e e hour p e r i o d o f c r o s s - e x a m i n a t i o n i n the f o r m of 
r epea t ed a c c u s a t i o n s t h a t the accused had commi t t ed muider 
r e s u l t e d m l e j e c t i o u o f accused ' s c o n f e s s i o n . o e e , a l s o 
v° Bl!*±IL? i D - d , i t . v J ones ( 1 9 4 4 ) , 84C.G.C. 299, 
{i0l l . S . G ) pe l Campbe l l , J . a t p . 3 0 1 ; i . v . i3j ennan 
^ 1 9 6 3 / 3 U . C . C . 50 U ' . » - , . I . b . C . ) , pe r Gpmpbel l C . J . , a t 
p . 3 5 . 
- 3 36 -
"A p o l i c e o f f i c e r a l t e r he nas a r r e s t e d a 
p n s o r e r charged w i t h a c r i m e , must n o t c r o s s -
exaTine him or pa t q u e s t i o n s t o him on t h e 
s u b j e c t m a t t e r o f t h e o f f e n c e , and i f he do 
so the s t a t e m e n t s o f the accused are nob 
x e c e i v a b l e i n ev idence , , 5 1 
I t i s necescdry t h a t the q u e s t i o n s be w i t h o u t 
443 
" i n t i m i d a t i n g or s u g g e s t i v e o v c r t o u e s " , and no t "Tor 
the purpose o f ^ r a p p i r ^ the suspec ted p e r s o n x r t o making 
j 444 
a d m i s s i o n s " , or "des igned 1 ' or c a l c u l r t e d t o b r i n g about 
a c d i f e s s i o n , u y s r y ca ,e us t depend on the whole of 
the c i r c u m s t a n c e s ^ ^ a n d s i ' u i l a i c o n s i d e r a t i o n s K i l l app ly 
i f the i n t e r r o g a t o r i s some one o t h - r t h a n a p o l i c e o f f i c e r , 
443 I t o v . Xj^Ltoa , supra , i n , 433, p - r ' land, J 0 9 a t p 0 
963 s il v . lhohichaud , s u p i a , f n . 42Q pe r B a x t e r , C . J . p 373 
444 bee, sup ra , f n . 43b s As t o A u s t r a l i a , see . K . v . 
luO^ei son , supra , f n . 435, pe r J t ep^en , O . J . , a t 
pp . 235-236 , vhe re 1he l e a r n e d judged s t a t e d i n p a r t s 
M . . o J do not say t h a t such q u e s t i o n may n o t be 
c a r r i e d to an imprope r l e n g t h , but t docs n o t 
a f f e c t the a d m i s s i b i l i t y o f t h e p r i s o n e r ' s a n s w e i s , 
p r o v i d e d n o t h i n g has been done t o e n t r a p or m i s l e a d 
h i m . " 
And see, j i cPe rmot t v . f h e Ki n g , sup ra , f n . 433* 
445 bee, R. v . b t a i n ( 1 9 6 0 ) , 128 0 . 0 . C . ^12 (han . Co. G t . ) 
446 See, s u p r a , f a s . 43b , 4^3. 
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a c t i n g under p o l i c e a u t h o r i t y , or i n t h e presence o i the 
n 4 4 7 p o l i c e . 
(b ) C t h e r P o l i c e i r a d i c e s . 
Other measures adopted by the p o l i c e i n t n e i r 
i n v e s t i g a t i o n o£ c n a e and q u e s t i o i , o i suspec t s d.re v a r i e d , 
and i n many cases , ^xve r i s e t o an i m p l i c a t i o n o f c o e r c i o n , 
r e s u l t n^ m a c o u r t ' s e x c l u d i n g f r o m ev idence those 
c o n f e s s i o n a l s t a t e m e n t s r e s u l t i n g t h e r e f r o m . l o n g j - e r i o d s 
o f u n i n t e r r u p t e d q u e s t i o n i n & 9 s c or s e v e r a l p j r i o d s o f 
440. 
q u e s t i o n i n g i m p l y , on t ne p a r t o f the accused, an 
u n w i l l i n g n e s s t o make a s t a t e m e n t , and or 1 he p a r t o f t h e 
p o l i c e , a d e t e r m i n e d h i d t o b r i n e p ressure t o besr on the 
450 
accused t o c o n f e s s , m b o t h cases , i t i s d i f f i c u l t t o 
447 See, K . v . P r i c e , sup ra , f n 0 419, a t p . 216, per Hazen, 
C . J . ) • 
448 See, f o r e . g . , R. v . rJ£vvldt_, supra , f n . 442. 
449 L-ee, f o r e . g . , ^ankej/ v . i t . , s u p r a , i n . 440. 
450 1 here s e v e r a l po l i cemen are p r e s e n t a t an i n t e r r o g a t i o n 
o f an accused , a s i m i l a r r e s u l t would o b t a i n . I n R « V O 
oeabrooke < / l 9 5 2 / 0 .1? . 575 ( O . A . ) , where f i v e d e t e d i v e s 
and ano ther were p r e b e n t , u i l l o c k , O . J . O . observed a t 
p . 580. " T h e i r presence was, 1 t b i n t t , c a l c u l a t e d t o 
b r - n g p r e - s u r e t o bear upon the accused and t h e r e f o r e 
t o d e p r i v e h i s s t a t e m e n t s o f a v o l u n t a r y c h a r a c t e r . " 
_ee, a l s o , l^arkadonis v . H . / 1 9 3 5 / b .G .R . 657? 
d e c i s i o n appealed f r o m , ^J^ra? 4-2? ±>»v» ' r . l s £ L a . r j . 
( 1 9 5 5 ) , 20 G.? . 163 ( I 3 . ( J o 0 T A 7 7 O 
- let 
conce ive of any o t h e r r e s u l t t han a f i n d i n g by t he c o u r t 
t h a t such p o l i c e a c t i o n would d e p r i v e s t a t e m e n t s or 
c o n l e c s i o n s so o b t a i n e d of t h e i r necessary v o l u n t a r y 
451 
c h a r a c t e r . 
S i m i l a r l y , t i e c o n f r o n t i n g o f the accused by the 
p o l i c e w i t h e x h i b i t s , or t h e d i s c l o s i n g t o t he accused 
ev idence m t h e i r p o s s e s s i o n , n e g a t i v e s the r e q u i s i t e 
v o l u n t a r i n e s s o l a c o n f e s s i o n so o b t a i n e d . I n - i . v . 
4 5 1 A f u r t h e r p r a c t i c e o f the p o l i c e i s the ^ak: i^g of 
f a l s e s t a t emen t s t o au accused m c u s t o d y , i n K . 
v 0 White ( 1 9 0 9 ) , 18O0Ju.jR. 6 4 0 ( O . A . ) , where accused 
was f a l s e l y i n f o r m e d t h a t a n o t h e i had i n c r i m i n a t e d 
h i t r , the c o n f e s s i o n was he ld admi s i b l e . However, 
r e c o g n i z i n g t h a t m some c i r c u m s t c m c e s t h e 
c o n f e s s i o n may h e l e g d d e d as i n v o l u n t a r y , O s i e r , 
J . A . , s t a t e d „ 
"J w i l l add speaKxiig f o r m y s e l f , t h a t t h e 
p r a c t i c e Ox p o l i c e o l L j C o i s o f any t r a d e 
e x a n m i n g p r i s o n e i s i s t o be d i s a p p r o v e d , 
and t h a t t h e o b t a i n 1 n L o f c o n f e s s i o n s or 
s t a t emen t s f r o m them by t r i c k or d e c e p t i o n 
i s t o be s t r o n g l y r e p r o b a t e d , t h e l a t t e r m 
p a r t i c u l a r t ends o n l y t o o b s t r u c t the course 
of j u s t i c e by d i s c r e d i t i n g an o f f i c e r Vvtiose 
t e s t i m o n y m i g h t o t h e r w i s e be u s e f u l . " 
See, a l s o , F . v„ i l y a n 9 sup ra , f n . 4 1 4 , pe r JVIOSS, 
C J o O o , st 1 4 0 0 R, v , OUilah, supra , f n . 4 1 6 , 
per K o g e r s , J , , dowever , j n 1 v 0 Sim ( 1 9 5 4 ) 9 
1 0 3 ' , . ( ' . C 0 3 3 0 ( A l t a . b . U . ) , i - c f i n d e , J , , observed 
a t p . 3 8 9 o 
" P o l i c e o f f i c e r s are f o r b i d d e n f r o m i n d u c i n g a 
c o n f e s s i o n by d e l i b e r a t e l y l y . f l g or i n v e n t i n g 
s i t u a t i o n s t o an accused w h i c h have no shadow 
of t r u t h . " 
I n ~d0 v . jJcLean k J.CxUnley ( 1 9 5 7 ) , 1 2 G f J .C .C. 3 9 5 
(E 0 o ^ . o G 7 ? "Lbe l e a r n e d i c l n n e s , J . , d i s a p p r o v i n g the 
r e s u l t i n HQ v . V h i t e , sup ra , h e l d t h a t the w e i g h t o f 
a u t h o r i t y was aga i hs~t t h e admiss 1 b i l L ty Ox s t a t e m e n t s 
o b t a i n e d i n such c i r c u m s t a n c e s . T m s would now appear 
t o be t he b e t t e r o p i n i o n , bee, H . v . b i t t on, s u p r a , 
f n . 4 4 3 . 
- 3 8 9 -
452 
T e r r y , an accused, w h i l e i n cus tody v i t h o u t b e m t cha rged , 
and w i t h o u t w a r n i n g , was shown pho tog raphs and n o t e s t a k e n 
f r o u t h e p l a c e t h e c r i m e had been c o m m i t t e d , , JB ^ c l l as 
s igned s t a t emen t s o f h i s d a u g h t e r and sons r e l a t i n g t o 
t he c r ime o un a t r i a l f o r n u r a e r , i t was ne ld t h a t such, 
d i s c l o s u r e o f ev idence had p l a c e d the accuced m a p o s i t i o n 
where he f e l t compel led t o speak, and t h a t t h e s t a t emen t 
s t h e r e f o r e r e 3 e c t e d as be ing i n d u c e d / ' 
452 ( 1 9 5 5 ) , 20 O.R. 57 ( L . U . o . G . ) • u « e , a l s o , R. v . 
E a t o n ( 1 9 5 7 ) , 25 G J . 520 ( j r . C . O . A . ) . 
453 However, i f t h e accused i s shown the s t a t e m e n t o f an 
a c c o m p l i c e , w i t n o u t comment, and w i t h o u t t h e 
i n v i t a t i o n o f a r e p l y , x e j e c t i o n of a subsequent 
c o n f e s s i o n wou ld no t r e s u l t . L>ee, it. v . l i a r r i s 
( 1 9 4 6 ) , 88 G G.G. 79 (Que. G . A . ) v . k i l l s & 
Lemon, s u p r a , f n . 367 K . v . l/iay, supr a, f n . 367» 
I t v o u l i a l s o appear t h a t p r o c u r i n g a f e l l o w 
p r i s o n e r t o o b t a i n a c o n f e s s i o n f r o m an accused 
by the p o l i c e i s n o t , o f i t s e l f , enough t o 
n e g a t i v e v o l u n t a r i n e s s of the c o n f e s s i o n so 
o b t a i n e d , i t . v . i ^ r d u t o ( 1 9 1 2 ) , 21 C.G.C. 144 
(Que. 0 A . ) v . B a r r s ( 1 9 4 6 ) , ^6 O.C.C. 9 
( ^ i l t a . G A . ) . Gompare t o s u p r a , f n . 451 „ See 
a l s o , as t o r e f u s i n g accused ' s r eques t f o r a 
s o l i c i t o r , K . v . Emele , supra , f n . 423. 
] t i s c l e a r t h a t the Judges ' h u l e s cis expounded m 
huglar id a i t not D i n d m g m Canada, a l t h o u g h t h e i r presence 
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i s recogn i z e d a As Rand, J . , observed i t t he b> uprerne 
456 
C o u r t o f ^anadas 
? ! l n t n i s coun t ry t u e y have no o th . t r f o r c e t h a n 
what t h e i r i n n a t e good sense may suggest m 
i n d i v i d u a l d e t e r m i n a t i o n s , as c o n s i d e r s t i o n s 
t o be kep t m mmd m v e i 6 h i o ^ the t o t a l 
c i r cums tanceso n 
I t would appear t h e r e f o r e , t h a t Canadian -judges are i r e e 
t o c o u s i d e r t h e K u l e s as a g u i d e t o what i s p r o p e r p o l i c e 
b e h a v i o u r v i t h i n t h e framework: o f t ne a d m i n i s t r a t i o n of 
j u s t i c e , t h e d e v i a t i o n i r o n w n i c i by t he p c l i c e b e i n g but 
one c i r c a u s t a n c e s i n t h e assessment o l a l l c i r c u m s t a n c e s 
m any p a r t i c u l a r ca se . A . l t h o u t n i t i s d u f i c u l t t o 
c o r - e c t l y gua^e the e x t e n t o f t he a d o p t i o n o f the n n ^ l i s h 
4-54 s u p r a , E n g l a n d , c . 8 . 
455 R. v . odw LV? sup ra , f n . 426 ^ v . ••onun ^ 1 9 3 5 / 5 
\K ' . I L . T 0 9 , a "t P. o l ) . Jl . v . asn uosen, foiipra, i n . 415 
per L a r r y , C . c . h . . , a t p. 229 Q A . ~ v T L a n t m ( 1 9 4 3 ) , 
30 c . u . G . 375 ( "ne . ) , A . v . i a r r i s , sup ra , Cn. 453 
£l- v « l e ( 1 9 4 7 ) , Sfa u . GTG . 24TTHTCa .""7173^;, 
O'Connor, J . A . , d i s s - u t m g , a t p . 254 v . x i l l i g a n 
( 1 9 3 5 ' , 111 ^oC 0 o 17^ f o n t . 0 A . , , o-.x 1 acLa,;, J . ^ . a t 
Q -L "/ t ) o 
456 _^  J*'I b t o n , supra , f n . 4 3 5 , d i o 9 M « ^ec, a l s o , _ L . v . 
Y.-Lisejj (1 ^61 , , 1^0 , .< „L o ^33 vv • ' )» p r _ c_ u ° r , 
too c L i t J s • 
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J.U l e s >v i /Oi ice iorcc-b i n ' J uac's, i t i s p^u- " r l e t r - t , 
c c t c i ^ c -_n( t he j u d i c i a l a t t e n t i o n c i v~si• the u u l e s as 
r eco t r t iLzed r i a n " r d s of p r o p r i e t y i p o l i c e c o n d u c t , T be 
- ^ t e L i t O L r ' ^ o . t i o i o i ] J be p ronounced . 
437 o e i , - e n c r a f l y , . r . L . i r t h o n y n r x h u i i oss , The 
S t a t i s o I b o_n f e s s J on s i n o u_r J ' .QLer r Jjey_al_ ^J^t^em_. 
The I p i n t of_y_ lew o f the o l i £ e j m a n 0 ( 1 9 5 5 - 6 1 ) , 
1 . i L t a . 1 . ^ e V o 145» 
Ln A u s t r a l i a 
j n p_. v . Lee </l95C/ 7 . L . 413, u ' ° > r y a u , J . , 
observed a t p , 4 21 
H "n V i c t o r i a , ve h^ve no r u l ^ s a> proved by the 
r j ud>es 9 b u t very s j ^ i l a r r u l e s ha/e Deer, l a i d 
r1 own by 1 he C h i e f ^ o n i r i S S J oner of o 1 1 G e £ ° r "the 
^u idance of L . o l iCc o f f i c e r s m t a k i n ^ s t a t e m e n t s 
f r o suspec ted nsrsor j or persons v ' ' 0 a i e m c u s t o d y , 
c r vno nave ce^n c h o f ^ e d . Qhe o b j e c t ox these r u l e s 
i s , on t he one * and , t o ensure t n r i t the q u e s t i o n ug 
o f (.erso'is suspected or n c u s t o d y snap! no t 
proceed bcvond I T n i t s o f f a i r n e s s and, on the 
o t h e r hand, t n a t the p o l i c e s h a l l r o t be uaupered 
i n t n e i r v e r y d i f u c r l t t a s i o f i n v e s t i g a t i n g 
c r i m e so t h c i t , as a r e s u l t , c r i m i n a l s v , i l l escape 
j u s t i c e . f l i e cere f a c t t h o t one or more o f these 
r n L ; s has been broken does no t a eces san l,y mean 
t h a t the accused p _ i s o n has be<_n t r e a t e d v i t h undue 
l a i r n e s s or ha r shness . On tne o t h e r hand, r u l e s 
such as these are ' a d e t o ne obeyed, and t h e n b reach 
i m m e d i a t e l y u r v e & r i s e t o The q u e s t i o n whether such 
u n f a i r n e s s lias no t beer done t o the accused as t o 
v a r i a n t tne e x c l u s i o n o i the ev idence o f s t a t emen t s 
o b t a i n e d as a r e s u l t t n c r e o f . " 
bee, a l s o , the a i f i r u a t i o u o f t h i s case , (1950-), 63 
0 . 1 , . " . 133 O u s t . . 0 . ) , a t pp . 142, 145* R v . 
J e f f r i e s ( 1 9 4 6 ) , 47 b . I t . ( : „ 2b4 ? ucDermot t v . 
Tbe r i n g , supra,, f n . 433, a t p . 513» 
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( d ) The C a u t i o n . Lorm and e f f e c t 
The use o f the c a u t i o n by a p o l i c e o f f i c e r p r e v i o u s t o 
q u e s t i o n i n g an accused i n c u s t o d y was j u d i c i a l l y c o n s i d e r e d 
as a w i s e , and m most cases, a necessary p o l i c e p i a c t i c e . 
h s i n c d e c i d e d E n g l i s h cases as t h e i r example , i t was an 
accepted p h i l o s o p h y t h a t an accused i n c u s t o d y ought t o be 
made aware o f the consequences o f u s making a s t a t e m e n t , 
by b e m g nade t o unde r s t and t h a t the p o l i c e m t e r r o c a t i o n 
nad as I T S s o l e purpose toe o b t a i n i n g 0 1 J n c r i m : n a t m g 
458 
admiss ions t rom the accused. L± t h e t r i a l o i t he 
accused, t h e onus was on t he p r o s e c u t i o n t o prove t h a t any 
^56 j ee , K. v e v]i nkle j sujpr a r f n . 412. T n _ ! ] . v . Kay ( 1 9 0 4 ) , 
9 G.C.G. 403 ( 3 . C . J . G . ) , f o l l o w e d m JR. v . Cook ( 1 9 1 4 ) , 
22 G . C . U . 241 ( C C b . C O , L u i f , J c , observed at p . 404» 
"The accused ought t h e r e ! o r e , b e f o r e s p e a k i n g , t o 
have been warned of the consequences o i speech , 
and made t o u n d e r s t a n d t h a t he was b e i n g q u e s t i o n e d 
w i t h t he o b j e c t of e x t r a c t i n g a a m i s s i o r a t o be used 
a g a i n s t h i m . I n tne absence of a f f i r m a t i v e p r o o f 
bv t h e p r o s e c u t i o n t h a t these c o n d i t i o n s were 
f u l f i l l e d , the s t a t emen t s of the accused made i n 
such c i r c u m s t p n e e s cannot be heard i n s u p p o r t o f 
the charge a g a i n s t h i m . 1 1 
l n 11° v - > ruce ( 1 9 0 7 ) , It C C . C 275 ( B . C . s . C ) t h e 
f u l l c o u r t s t a t e d , pe r c u r i a m . 
"The r u l e as t o c a u t i o n i n g i s t h a t b e f o r e the 
Grown i n t r o d u c e s s t a t e m e n t s by p r i s o n e r s , t h e 
onus i s on t he Grown t o show t h a t tnere has been 
no inducements g i v e n t o mane those s t a t e m e n t s . " 
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s t a t e m e n t or a d m i s s i o n so o b t a i n e d was v o l u n t a r y . 
A l t h o u g h t h e r e was no r u l e of law t o t h e e f f e c t t h a t 
i f t h e accused were no t c a u t i o n e d t h e i n c r i m i n a t i n g 
s t a t e n e n t or aaa i s s i o n was m a d m i s s i n l e , t h e presence or 
absence o f the c a u t i o n was an i m p o r t a n t c i r c u m s t a n c e t o 
be c o n s i d e r e d by the trial j u ^ e . ^ ^ Tf a c a u t i o n was 
used by the p o l i c e o f f i c e r t a k i n g the s t a t e m e n t , ^ ® i t 
was then fox t n e t r i a l j u d t e t o d e c i d e on i t s s u f f i c i e n c y . 
As Brazen, G . r . observed m the l\]ew B r u n s w i c k C o u r t o f 
459 See, f o r e . g . , R, v . i oo Gam, s u p r a , f n . 413? R. 
V E O ^ l e i l q S u p r a , f n . 426, R. v . xiodney^ s u p i a , f n . 413? 
£ • V o KQQ^ e t : i <>supra, f n . 413? C a u t i o n i n g of the accused 
i n i t s e l f , d i d no t s a t i s f y t he burden o f v o l u n t a r i n e s s . 
Gee, R. v . b i l e s K i ( 1 9 2 2 ) , 63 D . L . i i . 146 ( O u e . O . A . ) 
B i g a o u e l t e v . ft. ( 1 9 2 6 1 , 46 C . 0 . C . 311 (Que. O . A . ) 
Sankey v . R . , s u p r a , f n . 440, T h i f f a u l t v . R. ^ 1 9 3 3 / 
3 .C .R . 509? R. v . Es^e ry / 1 9 4 5 A B . E . . . 509 ( f . E . I . b . G . ) . 
Ind see, R v. 4t ad_, i n f r_a? t n . 536, per S m i t h , J . , 
a t p . 547". 
460 Bee, ru. v . B e l a u^ngh ( 1 9 1 4 ) , 24 C . C . G . 142 
( e. G . b . G . ) . 
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A p p e a l ; . 4 6 1 
"Put u n l e s s i t i s p r o v e d t h a t p r i o r t o such 
q u e s t i o n i n g the p r i s o n e r was warned t h a t he was 
under no o b l i g a t i o n t o answer q u e s t i o n s p u t t o 
him and w o u l d s u f f e r uo p i e j u d i c e oy n o t 
a n s w e r i n g , and t h a t a n y t h i n g he s a id c o u l d be 
g i v e n i n ev idence by the p r o s e c u t i o n a t h i s t r i a l , 
i t would r a r e l y happen t h a t t h e t r i a l juuge c o u l d 
be s a t i s f i e d t h a t t h e s t a t e m e n t s thus made by t h e 
p r i s o n e r were t r e e and v o l u n t a r y . T h e r e f o r e , we 
t h i n k i t i s m a l l cases e x p e d i e n t , and i n most 
cases e s s e n t i a l , t h a t b e f o r e t h e p r i s o n e r i s asked 
any q u e s t i o n he bt ^ i v e n such warning . ' 1 
The l a w r e l a t i n g t o c a u t i o n i n g o f p r i s o n e r s , wh ich was 
c o n s i d e i e d v e i l s e t t l e d , was a g a i n n u r l e d i n t o c o n f u s i o n 
461 i f . v . ~ r i c e » sup ra , f n . 419? a t p . 218 I n 1913, i t 
was h e l d m t h e bask . b . U . t h a t t he w a r n i n g . " a n y t h i n g 
you say ma> be t a k e n down i n w r i t > rig and used as 
ev idence a t y o u r t r i a l 1 1 - was i n s u f f i c i e n t . _bee, 
nn thony 6c i._oss, s u p r a , f n . 457, a t p . 148 . Jn 
T r e p a n i e r v . R. , s u p r a , f n . 435, t h e w o r d i n g " f o r or 
a g a i n s t " i n a warn ing was h e l d t o be an inducement 
t o t h e accused t o speak. c ee, R. v . t i n k l e , supra 
f n . 412, where a c a u t i o n t o an accused t h a t a n y t h i n g 
he s a i d m i g h t be used a g a i n s t him and no t t o say 
a n y t h i n g , u n l e s s he w i s h e d , was r e f e r r e d t o as the 
" o r d i n a r y c a u t i o n " . Compare t o the f o r m used m R. v . 
Kong ( 1 9 1 4 ) , 24 O.U.G. 142 (B.O , . G . ) . however , m 
R. v . L a n t i n , supra , f n . 455, L a n g l a i s , J . , he ld t h a t 
t h e use of ""against h i m " i n t h e c a p t i o n was i n v a l i d 
as h a v i n g t h e e f f e c t o f p r e v e n t i n g the accused f r o m 
making an e x c u l p a t o r y s t a t e m e n t . bee, g e n e r a l l y , 
Anthony & J J O S S , s u p r a , f n . 457 . The accep ted f o r m 
f o r the use by p o l i c e o f f i c e r s would appear t o be : 
' Y o u need n o t say a n y t h i n g . You have n o t h i n g t o hope 
f r o m any promise or f a v o u r and n o t h i n g t o f e a r f r o m 
any t h r e a t whe the i or n o t you say a n y t h i n g . A n y t h i n g 
you do say may be used as ev idence at y o u r t r i a l . n 
Note the c o n t e n t i o n i n R. v . J p a m , s u p r a , f n . 413 . 
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by t h e d e c i s i o n i n G-ach v . R* 9 d e c i d e d i n t h e supreme 
Cour t o f 0 a n a d a in 1 9 4 3 c I n t b a t case , Taschereau , J . , 
a p p r o v i n g the -judgment of n r . J u s t i c e D a r l i n g m the i J n g l i s b 
case o f Jx. v . B o o t h and J o n e s / ^ h e l d t h a t b e f o r e b e i n g 
i n t e r r o g a t e d by p o l i c e o f f i c e r s , Lhe a p p e l l a n t shou ld 
nave been warned . Tvo y e a r s l a t e r in the Saskatchewan 
C o u r t o f A p p e a l , t n i s d e c i s i o n was i n t e r p r e t e d as 
l a d i n g down, as a r a l e 0 1 l d w , t h a t where an accused was 
q u e s t i o n e d m x^ol ice c u s t o d y , a c a u t i o n nus t ue t i v e n . 
I n t he O n t a r i o C o u r t o± r e p e a l , i e l y ' n g on an e a r l i e r 
4 6 5 
u n r e p o r t e d d e c i s i o n of Lts own n ' and d i s t i n g u i s h i n g t h e 
Lach d e c i s i o n , i t ^as h e l d t h a t t he absence o f a w a r n i n g 
or osutiCH does no t n e c e s s a r i l y r e s u l t m the e x c l u s i o n o f 
a s t a t e n e n t or c o n f e s s i o n o b t a i n e d by p o l i c e q u e s t i o n i n g . 
Boudrer u v . fr.?^^ "the trach d e c i s i o n vas f o l l o w e d , and 
on a p p e a l f r o m the Quebec C o u r t of appeal t o the bupreme 
Cour t o f Canada, the Cach-ocory i n t e r p r e t a t i o n was r e f u t e d 
when Ker^//v , J , a u t h o r i t a t i v e l y s t a t e d the c u r r e n t law on 
4 6 2 / ^ 1 9 4 3 / 5 .O .R . 2 5 0 And see, l i a r k adon i s v . I t . , s up ra 
f n . 4 5 0 , pe r D a v i s , J . , a t p . 6 6 4 . 
4 6 3 u b i supra , f n . 2 3 7 
4 6 4 A . v . b c o r y , sup ra , f n . 4 1 9 o 
4 6 5 H . v . J ohns ton ( 1 9 4 8 ) , 9 1 O.G.C. 5 9 » H . v . Oj r o d o w s b I 
J u n . 1 6 , 1 9 4 3 . 
4 6 b ( 1 9 4 8 ^ 9 3 0 . 0 . 0 . 5 5 . 
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t h e s u b j e c t 
"The f u n d a m e n t a l q u e s t i o n i s whe the r a c o n f e s s i o n 
of an accused o f f e r e d i n ev idence i s v o l u n t a r y . 
The mere f a c t t h a t a w a r n i n g was g i v e n i s n o t 
n e c e s s a r i l y d e c i s i v e i n l a v o u r o f a d m i s s i b i l i t y D U X , 
on t h e o t h e r hand, the absence o f a w a r n i n g shou ld 
n o t b i n d the hands o f t h e Cour t so as _o compel i t 
t o r u l e out a s t a t e m e n t . A i l t h e s u r r o u n d i n g 
c i r c u m s t a n c e s must be i n v e s t i g a t e d and i f upon 
t h e i r r e v i e w t h e Cour t i s not s a t i s f i e d o f t h e 
v o l u n t a r y n a t u r e o f t h e a d m i s s i o n , the s t a t e m e n t w i l l 
be r e j e c t e d . / i c c o r d i n g l y , the presence or absence o f 
a w a r n i n g w i l l be &. f a c t o r and m many cases , an 
i m p o r t a n t one .468 
4^7 j-ppudreau v . J_. s u p i a , i n . 417, a t p . 433 And &ee, 
]1' v » h o w i e t t , supra o f n . 442. OL. V . Ceddoes (,1952), 
103 C.C.G. 131 ( L a s k . o . A ) Dupu i s v . x.. / 1 9 5 2 / 
2 _-.CJ.F_. 516 _ . v . T h e n a u l t ( 1 9 5 3 ) , 17 G.R. 269 
(Que. O . i . ) . R. v . i l l e n 0 supra , f n . 423 _u. v . R i t t on 
s u p r a , f n . 433° ±_. v . Jan I o n "0-936) , 1^2 G.G.G. 3b4 
( i M f I d . 8 . C . ) , A . v . "Plowmany supra , f n . 434. 
468 Ae t o c a u t i o n , ng a m i n o r , see. i t . v . i e n s e n , s u p r a , f n . 
456. Compare t o k e Day ( 1 9 6 1 ) , ~ 1 3 0 C~C'.~'C. 41 
( B . C . 0 . ) . I n any case , i t i s open t o the t r i a l 
judge t o r e j e c t t he s t a t e m e n t i f he i s no t s a t i s f i e d 
t h a t the accused u n d e r s t o o d the i m p l i c a t i o n s o f 
making i t . Gee, -a. v . Peau l i eu / 1 9 6 8 / 1 C .O.G. 143 
( ' U t a . G . A . ) i s t o ( l e r e accused i s q u e s t i o n e d as 
r e g a r d s one o f f e n c e , and charged nvith a n o t h e r , 
see, R. v . Kay^ s u p r a , Cn. 458, _u. v . R o s s i ( 1 9 1 0 ) , 
17 ^ . U . G . 182 U . G. , "Landry , J , , ) , ± 0 v . "Vpn Jloxst 
( 1 9 1 4 ) , 24 c . C . C . 157 ( R . o X . C . ) , \x. v . Dick" ( 1 9 4 7 1 9 
2 O.R. 417 ( O n t . G.A. ) , A l s o , 89 C . C . u . 512, R. v . 
Gnambers / 1 9 4 8 / l D . l _ . _ i . 399 ( O n t . C A . ) , R. V . 
Pegg ie , sup ra , i n . 455 s ____» v . i ' Lrd /ityb]/ 1 C.C.C. 33 
( >ask. O . R . ) . I t v o u l d appear t h a t i f t he accused was 
c a u t i o n e d m r e l a t i o n t o the f i r s t charge o n l y , the 
c a u t i o n w o u l d ue ev idence of v o l u n t a r i n e s s of a 
s t a t emen t on a t r i a l 0 1 t h i s charge a l o n e , un le s s t h e 
charges \ ere v i r t u a l l y t h e Same or the second charge 
was a l e s s e r c h a r g e . 
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GIiAK?_J? T\/0 
T I E CO ChfT Ui' J . H J C P JIM AUTHORITY 
W i t h i n t h e r u l e exc lud Lpg e x t r a - j u d i c i a l c o n f e s s i o n s , 
any inducement tie I d out t o t h e accused by a pe r son i n 
a ^ t V o n t y w i L l s e rve t o e c i u d e t h e subsequent c o m e o s i o n 
of t he accused, r e g a r d l e s s o f whether t h e accused makes t h e 
c o n f e s s i o n to t h e person ^n a u t h o r i t y , or t o any o the r 
p e r s o n . Jn t h i s " instance, t h e o p e i a t i v e l a c t o r i s t he 
i n d u c i n g b j a p e r s o n i n a u t h o r i t y , and i t i s t h i s a lone 
t h a t n e g a t i v e s v o l u n t a r i n e s s . ± t would m ^ r e f o r e f o l l o w 
t h a t , i t the accused was induced t o c o n i e s s or r.'ake an 
m e m u a t m g s t a t e m e n t by a j. „ r s o a n o t i n a u t h o r i t y , 
t he s t a t emen t v\ould oe a d m i s s i b l e i f e v i d e n c e , r e 0 a r d l e s s 
of whe ther the accused Qcxde t h e s t a t e m e n t t o t h e person 
so i n d u c i n g , or t o any o t h e r p e r s o n . , nnio t h e n are "persons 
m a u t h o r i t y " v i t h m the c o n f e s s i o n a l r u l e i n Canada, 
p>nd hov 9 i n any ^ i v e r r a s e , i s t h i s s t a t u s de t e rmined? 
I n xv v . Todd , two pe r sons , n e i t h e r o f whom vere 
peace o f n e e r s , \ e re h u e d by t h e c h i e f of t o l i c e as 
d e t e c t i v e s f o r t h e purpose o f o b t a i n i_ng ev idence w h i c h 
f o u l d connec t t he p r i s o n e r \ i t h a - u r d e r i o & i n g as 
4^9 & U P R 8 ; 4 1 9 . 
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gangsters t o the p r i s o n e r , t h e y t o l d h im t h a t t h e y would 
make him a H'eo uei of the t s n c i f he s a t i s f i e d then tha t he 
had c o m m i t t e d a s e r i o u s c r j r n e . The p r i s o n e r accused , 
b e l i e v i n c them t o be vha t t h e y p r e t e n d e d t o be, con fes sed 
tne a u r d e r . L a i n J 0 , n o l d m g t h a t t h e accused was no t 
induced by p r i s o n s m a u t h o r i t y , observed a f t e r a c a r e f u l 
c o n s i d e r a t i o n o f p e r t i n e n t E n g l i s h a u t h o r i t i e s : ^ ^ 
p e r s o n i n a u t h o r i t y Leans , g e n e r a l l y s p e a k i n g , 
any ore vho has a u t h o r i t y or c o n t r o l over the 
accused or ovei t h e p i o c e e d m g s or the p r o s e c u t i o n 
a g a i n s t L i m . And the reason t h a t i t i s a r n l e o f 
law t h a t c o n f e s s i o n s u?de as t h e r e s u l t o f 
inducements he ld out by p c r c o n s m a u t h o r i t y are 
i n a d m i s s i b l e i s c l e a r l y t h i s , t n a t the a u t h o r i t y 
tha t t h e accused knows_ such_ j?^fe_Q£-s_j_o _Pggs_es_s l ] r a y 
w e l l be sup* osed l r the m a j o r i t y o f i n s t a n c e s b o t h 
T O an imate h i s hopes o f i a v o u r on t he one hand and 
on t h e o l h e r t o i n s p i r e him w i t n awe, and so i n 
some degree to overcome t h e powers o f n i s m i n d , , . " 
I t was c l e a r t o t h e l e a r n e d L a m J , t h a t m o r d e r 
t o "e t e rmine whether the p o sous a l l e g e d t o h ve i n d u c e d 
the accused ^ r e persons L n a u t h o r i t y , i t was neces sa ry t o 
l o o k at t h e r e l a t i o n s h i p of t h e accused and the pe r sons 
£vos t h e [ .Oi t i t 01 v i e , o f I he accused „ I n o t h ^ r <'Ords, d i d 
t he accused r e a s o n a b l y b e l i e v e t h e p e i s o n s t o be m c o n t r o l 
470 i c i d , a t p . 326vl^y i t a l i c s ) 
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or m a u t h o r i t y over him'? I f t he accused knew or b e l i e v e d 
t h i s , a l t h o u g h the r e l a t i o n s h i p i t s e l f , i „ e 0 d o m m a r t -
s c r v i e n t , i n a u t h o i i t y - u m e r a u t h o r i t y , migh t n o t be 
s u f f i c i e n t t o l e ad t o an i n f e r e n c e o f c o e r c i o n / ^ t h e 
accused wou ld be more l i k e l y t o be i n f l u e n c e d by a n y t h i n g 
s a i d or done t o him by these p e r s o n s . The same v i ew as 
t o the concep t of p e r s o n i n a u t h o r i t y w i t h i n the r u l e was 
d i f f e r e n t l y s t a t e d by the l e a r n e d ha rvey , ( J . J . A . , i n the 
4 7 3 
case o f R 0 J, hewes_, a d e c i s i o n o f t h e n l b e r t a Cour t o f 
A p p e a l ; 
A71 oee, h . v . —.yles, snpra , f n , 4 1 3 , P^r U h i s h o l m , J . , 
a t p . 9 1 " c o o t he p r i s o n e r b e l i e v e d him t o be a. 
person m a u t h o r i t / . 1 I n j _ . v„ Bar rs^ sup ra , f n . 
4 5 3 , a, confer £ i o n made by an accused t o a p r s o n 
who appears t o h im t o be a f e l l o w p r i s o n e r i s 
no t i n a d m i s s i b l e as mpde t o a person m a u t h o r i t y 0 
4 7 2 bee, l i , v . Ryan, sup ra , f n 0 4 1 4 , where i t was h e l d , 
i n t e r a l i a , t h e r e hav ing been no inducement , t he 
r e l a t i o n s h i p between p o s t a l supe r i n t e n d a n t and 
l e t t e r c a r r i e r was not m i t s e l f s u f f i c i e n t t o 
j u s t i f y c o e r c i o n . 
4 7 3 £ . 9 3 4 / 3 I) L.R. 2 3 7 . 
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" A p p a r e n t l y a p r s o n i n a u t h o r i t y v i t h u n the 
meaning o l the r u l e i s some person whose p romise 
or t h r e a t v o - i l d he l i k e l y t o i n f l u e n c e the 
accused and induce h L.m t o in a ire a s t a t e m e n t a g a i n s t 
h i s i n t e r e s t f r o m f e a r or h o p e s " 
B o t h j u d i c i a l s t a t e m e n t s r e c o g n i z e d t h d t an accused would 
n o t be i nduced by soueone vhom he d i d n o t b e l i e v e t o be m 
a u t h o r i t y or c o n t r o l over h i m . I f he d i d not b e l i e v e t he 
pe r son t o be m a u t h o r i t y over h im, he would n o t L e e l 
h i m s e l f d e p r i v e d o f the c h o i c e o f s p e a k i n g or r e m a i n i n g 
s i l e n t , and would be l e s s l i v e l y to i n c r i m i n a t e h i m s e l f 
f n l s e l y , or at a l l . A c c o r d i n g t o t h i s v i e w , t h e r e i s no 
r u l e t h a t once a pe r son m a u t h o r i t y , a lways a p e r s o n m 
a u t h o r i t y . I t does n o t a l l o w f o r f i x e d c a t e g o r i e s of 
persons who are pe r sons i n a u t h o r i t y v i t l i < i tne r u l e . 
J lci ther, i t emphasises the f l e x i b i l i t y of t he c o n c e p t , by 
l e a v i n g i t t o the t r i a l judge m each i n d i v i d u a l case on 
t h e p a r t i c u l a r c i r c u m s t a n c e s b e f o r e h im, t o d e c i d e whe ther 
t h e accused was induced by a person m a u t h o r i t y o r not* 
Where i n one case a pe r son j_n r e l a t i o n to the accused i s 
c o n s i d e r e d t o be a person i n a u t h o r i t y , he m i g h t n o t be so 
c o n s i d e r e d m a n o t h e r . N here one accused migh t r e a s o n a b l y 
b e l i e v e a person t o be m a u t h o r i t y over h im, a n o t h e r 
accused m i g h t not i e a s o n a b l y h o l d a s i m i l a r D e l i e f „ I n 
eve ry case , i t i s t h e p a r t i c u l a r accused wh ich g i v e s the 
concept v i t a l i t y and mean ing . 
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Al t h o u g h t h e advantages of the above-rioted o p i n i o n 
cannot be u n d e r s t a t e d nor i t s e x i s t e n c e as a t e s t of 
person m a u t h o r i t y w i t h i n the r u l e denied, t h e r e i s , 
however, a r e s t r i c t i n g d e f i n i t i o n o f the concept m Canada. 
Tn 1904, O s i e r , J.A 0, m the O n t a r i o C o u r t of A p p e a l , w h i l e 
474 
a p p r o v i n g t h e I n g l i s h case of R0 v e Thompson b u t 
a p p a r e n t l y q u o t i n g from i t s erroneous headnote, d e f i n e d 
u p e r s o n i n a u t h o r i t y " as a 11 „. . person m a p o s i t i o n of 
a u t h o r i t y i n connecbion w i t h t h e p r o s e c u t i o n of t h e 
475 
person by whom the c o n f e s s i o n was made." 
Twenty y e a r s l a t e r , i n K. V„ Kasmussen, ^ 6 a d e c i s i o n 
474 u b i s u p r a f n . 85 
4 75 Ve Lixyan9 su_pra 9 f n . 414. 
476 jsupra, f n . 413. I n ^. v. l o a d house (1933), 61 U.O.C. 
1 9 l " T F OG . 0 „ A. ) , l a c d o n a l d , J.A. , speaking f o r the 
Cou r t , s t a t e d at p. 192. 
n D r . So s t o o d m the same p o s i t i o n as t h e w i f e of an 
a r r e s t i n g o f f i c e r i f t h e accused has been t a k e n t o h i s 
home f o r f i r s t a i d t r e a t m e n t a t her hands a d m i n i s t e r e d 
under the ci r c u m s t a n c e s d i s c l o s e d m t h i s case. The 
d o c t o r vas n o t d e p u t i z e d by the p o l i c e t o act on t h e i r 
b e h a l f nor was he p e r f o r m i n g any f u n c t i o n i n c o n n e c t i o n 
w i t h the adm L m s t r a t i o n of j u s t i c e , ft or can any 
s i g n i f i c a n c e be a t t a c h e d t o the place inhere t h e 
t r e a t m e n t was given nor t o the p r o f e s s i o n a l c h a r a c t e r 
or o t h e r w i s e by the m i n i s t r a n 1 0 51 
!>ee, a l s o , R. v. K^ele, supra, f n 0 423? where a person 
was h e l d not" t o be a person i n a u t h o r i t y /9S "She had 
n o t h i n g t o do w i t h t h e i n v e s t i g a t i o n which the p o l i c e 
were c a r r y i n g on... , ! 0 Jn H, v. Rodney, supra, f n . 476, 
L a t c h f o r d , J . , at p 0 2 6 7 9 sTates. "Before a d m i t t i n g 
evidence of statements so made, the m a g i s t r a t e or judge 
should be s a t i s f i e d t h a t no inducement whatever has been 
h e l d out t o t h e accused by any person h a v i n g a u t h o r i t y 
over him or concerned m t h e s u b j e c t m a t t e r of the 
charge . 1 1 (Fly i t a l i c s ) 
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of t h e i\iew Brunswick Court o i Appeal, B a r r y , C.J.K.B., 
s t a t e d . 
uTo exclude a c o n f e s s i o n t he inducement must have 
Deen held out by a person m a u t h o r i t y , i . e . , some 
one engaged i n the a r r e s t , d e t e n t i o n , e x a m i n a t i o n 
or p r o s e c u t i o n of the accused 0 or by some one 
a c t i n g m t h e presence and WLthout the d i s s e n t of 
such p e r s o n 0 0 • 1 1 
By JO d e f i n i n g the concept o f person i n a u t h o r i t y , the 
o p e r a t i o n of the concept u i t l u n t h e r u l e e x c l u d i n g induced 
or i n v o l u n t a r y c o n f e s s i o n s i s s e v e r e l y r e s t r i c t e d . , I n v o l v i n g 
as i t does a s h i f t m emphasis away from t n e accused, t h e 
concept i s l i m i t e d t o c e r t a i n c a t e g o r i e s of p r i s o n s . Tn a 
^ i v e n case, i f the person a l l e g e d t o neve induced t he accused 
i s n o t en^a ed i n t h e a r r e s t , d e t e n t i o n , examJnation or 
p r o s e c u t i o n ot the accused, or not a c t i n g w i t h t h e assent of 
such person, t h e person would not be c o n s i d e r e d t o be a 
person i n a u t h o r i t y w i t h i n the r u l e , r e g a r d l e s s of whether 
t h e accused b e l i e v e d on reasonable grounds t h a t the person 
Vvas m a u t h o r i t y or c o n t r o l ovei him. o i a u l a r l y , t h e 
i n q u i r y o i t h e t r i a l jud&e i s l i m i t e d by t n e r i g i d 
c a t e g o r i e s , and the d e f i n i t i o n d e s i g n a t e s as i r r e l e v a n t any 
cir c u m s t a n c e which does not p e r t a i n t o any of the c a t e g o r i e s , 
i 0 e e a r r e s t , d e t e n t i o n , e x a m i n a t i o n , and p r o s e c u t i o n of the 
accu sed. 
IMo d i f f i c u l t / a r i s e s where the t r i a l jud^e can d u a l l y 
conclude t h a t t h e person m q u e s t i o n was rea s o n a b l y b e l i e v e d 
by the accused t o be i n a u t h o r i t y of him, as w e l l as b e m £ 
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concerned w i t h t he p r o s e c u t i o n . I n iit v 9 L o i s e f i e ? the 
accused was suspected o l a r s o n . An i n s u r a n c e a d j u s t e r 
v i s i t e d t h e accused Wi.th t h e i n t e n t i o n of o b t a i n i n g frorr t h e 
accused a repayment of c l a i m monies d?ter the i n t e r v i e w 
w i t h t h e a d j u s t e r , the accused r e t u r n e d the monies. C i t i n g 
4-1 Pi 
Kenny t o t h e e f f e c t t h a t a person m a u t h o r i t y means one 
who had some o p p o r t u n i t y of i n f l u e n c i n g the course o l t h e 
p r o s e c u t i o n , and approving t ne statement o i Larvey, G.J.AfJ^ 
the c o u r t h e l d t h a t an ins u r a n c e a d j u s t e r charged w i t h t he 
i n v e s t i g a L i o n o l a l o s s suspected TO be f r a u d u l e n t was a 
person m a u t h o r i t y w i t h i n t h e r u l e . 
However, t h a t a g r e a t d e a l of c o n f u s i o n e x i s t s because 
of the presence of 1 wo t e s t s f o r "person i n a u t h o r i t y " 
cannot be doubted. I n v„ Albrecht,^® the m a g i s t r a t e 
r u l e d t h a t one i . t h e p e r s o n n e l manager and s e c u r i t y o f f i c e r 
of a department s t o r e i n which the accused had tendered a 
c o u n t e r f e i t bank n o t e , was a person m a u t h o r i t y i n r e l a t i o n 
t o the accused, a l t h o u g h the accused was not charged w i t h 
r e g a r d t o t h a t note. On the a c q u i t t a l o l the accused on a 
charge of posses-oion of c o u n t e r f e i t money, the crown 
477 ( 1 9 5 5 ) , 21 C.K. 210 (Que. C.A.)- Compare ne L f t o d a 
( 1 9 6 3 ) , 39 C.n. 32A (bask. r . A . ) . 
478 O u t l i n e s of C r i m i n a l law, 15 ed., at P. 470 
479 v. i\fev>oS, supra, i n . 473. 
4C0 supra, f n . 429 
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appealed, a l l e g i n g m i s d i r e c t i o n i n law on the p a r t of the 
m a g i s t r a t e . I t was held by t h e lMew Brunswick Court of 
Appeal, 1 n t e r a l i a 9 t h a t -1 „ was not a person in. a u t h o r i t y . 
I n r e n d e r i n g judgment, B r i d g e s , O.J.. .B., st a t e d ? 
"Person m a u t h o r i t y hds been i n t e r p r e t e d t o 
i n c l u d e anyone concerned or engaged in the 
e x a m i n a t i o n , a i r e s t or p r o s e c u t i o n 01 the accused, 
Hove\er, the p r i n c i p l e has been extended t o i n c l u d e 
a p-rson whom the accused had leasonable grounds t o 
b e l i e v e t o be a person m a u t h o r i t y . " 
By f t t e m p t ^ n g t o r e s o l v e the dilemma by a merger of the 
tv o t e s t s i n t o one, t h e l e a r n e d Cmef J u s t i c e l e d a t l e a s t 
one of h i s b r e t h r e n i n t o s e r i o u s e r r o r . H.S L i m e r i c k , J ., 
482 
o b s t r v e d . 
" <e, however, do not kno^ i f the respondent b e l i e v e d 
crime bo be a person i a a u t n o r i t y or n o t . The Grown 
i s not m p o s i t i o u t o e n l i g h t e n t h e Court on t h i s 
p o i n t . I t i s a m a t t e r i n the e x c l u s i v e and 
p a r t i c u l a r knowledge of the respondent and he has 
not seen f i t t o e n l i g h t e n t h e Court nor has he chosen 
t o t e s t i f y as t o any inducement h e l d out t o him or 
c a l l evidence r e b u t t i n g t h a t g i v e n by the Crown," 
I t would appear t h a t the l e a r n e d judge e r r e d by t r e a t i n g 
t h e l a t t e r p a r t of the " p r i n c i p l e " s t a t e d by B r i d g e s , C.J., 
t o be an(sub;jective t e s t l o r t h e concept of person i n 
a u t h o r i t y w i t h i n t h e e x c l u s i o n a r y r u l e . The t e s t , i t i s 
s u b m i t t e d , i s not - d i d the accused a c t u a l l y b e l i e v e him 
f n . ^80, 
481 supra,/ a t p. ^19? e l seq., c i t i n g B. v. L o i s e l l e , 
supra, f n , A77, 4.. v. Iayles supra, f n . 413 
exac 
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xo be a pprson i n a u t h o r i t y * ? l i a t h e r , t h e t r i a l judge must 
ash h i m s e l f , on i he ci r c u m s t a n c e s 01 t h e case, c o u l d the 
accused have r e a s o n a b l y b e l i e v e d the person t o be a person i n 
a u t h o r i t y ' ? f t i s not an o b j e c t i v e t e s t , m the sense of 
p l a c i n g t h e reasonable man, or average man m the p l a c e of 
th e accused. I t i s whether t h e accused, however unreasonable 
or below average he may be, rea s o n a b l y b e l i e v e d t h e pcrsor 
t o be U'J a u t h o r i t y o v e r h i m . 4 ^ 
4P3 I f oie ^taier>ent o i the l e a r n e d L i m e r i c k , J., ere 
c o r r e c t , LOT, o n l \ \ oi I d i t tacve t he e f i e c t o i 
c o m p e l l i n g the accused t o t e s t i f y or l - a d e v i d e n c e , 
but i t Vvould a i s o see^ t o eu c - est t h a t t h e r e i s a 
burden on 1he accused t o prove an inducement. 
Compare t o a . l u r t h e r s t a t e u e n t ui the iear n e d j u d ^ e , 
suprd, f n . (jB a t p 321. a_s t o burden, see, i n f r a 
c sr r t i o i ^ p e c t f u l l y s u b " I L t e d t h a t where the"" 
i s s u e a r i s e s , t h e burden of p i o v i n - v o l u n t a r i n e s s i s 
on x n c Crovci an i n t e g r a l p a r t o i < h i c h i s t o prove 
i ha L r o inducement 1 cs h e l d c t by a person si 
a u t h o r i t y . 
J f t h e r e i s ciiv ucubt O,' CL the jducer >s a 
J L I E O U • r s i t r o i n and f b 31 ac t e~ ^ot b. r ..solved 
i ) Lhe p i o s t c u t r o n c o \h.i.Gh lay., rl e &ole IjyuJea of 
u r o o f , i t LS s n b t n t t e a ohat the rn u c e r must be 
considered t o ^e i r a u t h o i i t , o\ «. i t he acciGcd, 
'\~-s- f j h n s o u arc" e<^_ ^ i d , J . J . , held t n a i ; a 
p s v c h x a t r i s t , nominated by the A t t o r r e y - t e n e r a l I O 
examino a person Cor t h e purpose oj g i v r n g evidence 
as t o v hethei such o e i s o j i s a, dangeroub s e x u d 
o f f e n d e r , \\oiI 1 ^  b° co n s i d e r e d a person i n a u t h o r i t y 
i t t h e p s y c h j a i r i s t caused the ^ersoo t o b e l i e v e t h e t 
lie ha^ hoi er t o c o r l r o l the proceedings or was a c t i n g 
as t h e J ent of the p o l i c e t o o b t a i n admissions, 
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,s r e c c n t l / as 96 7, an o i p o r t u n i i ^ p resented i t s e l f 
m t h e i u u r e u e ^ o u r t o l ( 0 n a f i a t o d a r n y t h c l a v r e l a t i i c 
t o t h e co 1 c e j j t of person i u a u t r - o r i t y . but r a u t e u x , J., 
spea; ng l o r the Court m w j 1 hand v. f . ? ^ " ^ d oa.ce i n v o l v i n g 
Lhc s t a t u s of a Grovn-ap, o m t o d p s y c h i a t r i s t J J I dangerous 
s e x u a l o l i e n i e r p roceedings under JL.661 of the C r i m i n a l Code, 
c o n t e n t e d h i w s e l t t o etabe 
" rndeed, the n a t u r e of t h e i r p o s i t i o n m L e l a t i o n 
t o t he proceedings i n d e r C&l, C r i m u a l Code, 
does not enable Them to c o n t r o l or m i l u e n c e the 
course o i such proceedings i n t he sense and the 
manner i n I - I I J C I the co rse of proce°din^s may be 
co t r o l l e d or i n i l u e n c e d by persons who have a 
concern w i t h t h e apprehension, p r c s c c u t i o 1 or 
e x a m i n a t i o n o l p r i s o n e r s co'duct^a t o c o l l e c t 
evidence l e a d i n g t o t h e c or v i e t i o n o l ai o i f ence." 
At f i r s t b l u s h , t h i s / nent v o u l d appear t o be 
a u t h o r i t y f o r d e f i n i n g tne concept o l person i n a u t h o r i t y 
t o t hose persons concerned i M t h the a p p i c ^ c n s 1 on, 
p r o s e c u t i o n or e x a a n s t i o i 1 o l p r i s o n e r s . -lo\ e v e r , no 
a t t e m o t was r xade by the l e a r n e d j u s t i c e t o l a y down a i ' , l e , 
and h i s judgment u u s t merely be r^ad as s t a t i n g the t r u i s m 
t h a t persons so concerned are t o be c o n s i d e r e d persons m 
a u t h o r i t y . Lt i s r e s p e c t f u l l y s u b m i t t e d t h a t t h e proper 
t e s t t o be employed by a t r i a J nud<e t o d i s c e r n v,iiicn peisons 
are persons m a u t h o r i t y , i s t o ask Gould the accused, on t h e 
484 ^1967/ 2 G.C.C. 6 ('u.C.O.), at p. 10, 
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circ u m s t a n c e s o f t le case, reasonably b e l i e v e t he persou 
t o be such'? Any person concerned, b\ v j r t u e of t ^ e i r 
o f f i c e w i t h i n the a d m i n i s t r a t i o n of j u s t i c e would be 
consi d e r e d as persons i n a u t h o r i t y w i t h i n t h i s t e s t . 
vD"ch parsons v ould i n c l u d e m a g i s t r a t e s , ^ S ^ j u s t i c e s 
486 zlR7 
of t h e peace, p o l i c e o f f i c e r s o f any L r a d e , ' or 
anybody a c t i n g as an agent f o r , or w i t h the assent o f , or 
AfiU 4HQ 
i n t h e presence of the p o l i c e , j u r o r s , and p r o s e c u t o r s , 
i n c l u d i n g i n f o r m a n t s or c o T p l a m a n t s ^ ^ b i m l a r l y , l i r e 
485 .ft. v, p i l e s & i , &u£ra, f n 0 439 
486 R, v. Benjamin^ sum a, f n . 422 
4^7 v.ee, l o r e.g., B. v B u t t y (1905), 9 C.C.C. 544 
(B >~.b.0 e), C h i e f of p o l i c e , K, v. l o u n g , supra, f n , 
418, d e t e c t i v e employed by the Crown, B. v e Urn1ah? 
supra, f n . 418, p o l i c e i n s p e c t o r , A. v. i _acf e i l l 
l t ) 4 5 ) , 18 h. e.iv 175 (J oL„ C.^.Go) 9 K. v. Lazure 
1959), 126 C.C.C. 331 (Ont. G.A.j, 3. v- FvTes^ 
supra, f n . 413, £L. V. Bruce? supra, f n . 458,^K. v, 
Daley (1909), 16 C.C.C. 168 T^TfTb.C. ) p o l i c e o f f i c e r 
or c o n s t a b l e , B. v, B l l i o t t ^ supra, f n . 439? r e e v e , 
AS t o f e l l o w p r i s o n e r , see B. v. bar rs^ supra, I n . 453? 
R. v Barduto, supra, f n . 453 
488 Lee, f o r e.g., Jx. v Bssery, supra, i n . 459 5 person 
h a v j n ^ custodv of the accused, B. v. Jackson (1698), 
2 C.C.C 149 (I.£ 0S.C.\ b r o t h e r of p r o s e c u t o r , 
H- v» I'ai P i ng (1904), 8 C.C.C. 467 (B.C.CO.), 
i n t e r p r e t e r as r e g a r d s Chinese p r i s o n e r , H. v. 
I atetiette» supra, f n . 422, A. v. Be B e s q u i t o supra, I n . 
413. 
L^8c s e f - , i or e.g. B. V. l i i o p e l (1S22), 39 C.C.C. 148 (Que. 
O.A.). ~~ ' 
490 bee, l o r e.^., B. v. JacLson, supra, I n . 4885 B. v. 
Bewes^supra, i n , 47^» 
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i n v e s t i g a t o r s ^ " * " and i m m i g r a t i o n o f f i c e r s ^ " ^ may be 
cons i d e r e d persons i n a u t h o r i t y , and the t r i a l j u d e e w i l l 
r e g a r d any r e l a t i o n s h i p between t he i n d u c e r and the accused 
as an e s p e c i a l l y r e l e v a n t circumstance t o be co n s i d e r e d by 
him, as m the case o f employer-employee,^-^ master -
494 495 s e r v a n t , i n s u r a n c e a d j u s t e r - c l a i m a n t , J J a chu r c h 
r e c t o r as re g a r d s h i s c h o i r b o y s , ^ ^ and d o c t o r - p a t i e n t . ^ 7 
491 ^ee, f o r e.g., L v. r i c e supra, f n . 419? H. v. Uanna 
C194CO, 14 i'.P. ^ . 365 'S.b.C.T 
492 Trosko v. J*, sjupra, f n . 413 
495 I t . v. Jackson supra, f n . 480, JA. v. iLyan y SU_JJI_8 , f n . 
414 * 
494 v. I'e l . c s q u i t o , supra, I n . 413 
495 L o i s e l l e v. Ii,f supra, f n . 477» Compare, He j j f t o d a , 
ouura. f n . 477» 
496 K. v. Koyds ( 1 9 0 4 ) , 8 0.0.C 209 Ui.u.C.Ct) 
497 H. v. Pqadhouse^ s u ^ r a , f n , 476, and see Wilbanci v. 
"H. supra. I n . 484. 
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CHAPTER THluJE 
'L1LS [iDUCElili\T 
An assessment of the reasons u n d e r l y i n g the e x i s t e n c e 
o i the e v i d e n t i a l r u l e e x c l u d i n g i n v o l u n t a r y e x t r a -
j u d i c i a l c o n f e s s J o n s of accused persons demands as a f i r s t 
c o n s i d e r a t i o n , an e n q u i r y i n t o t h e concept of v o l u n t a r i n e s s 
as a b a s i s o f c r i m i n a l law i t s e l f 6 ^rom the i n c e p t i o n of 
the Common law, t h e l e g a l p h i l o s o p h y r e g a r d i n g crime 
accented w i t h o u t n u e ^ t i o ^ as i t s ^a^or r i t / i s e , Thau 
conduct, i n order t o be open t o s a n c t i o n as c r i m i n a l 
conduct, ^ad t o be v o l u n t a r y , i . e . a c o n c l u s i o n reached by 
the f r e e w i l l of the accused. Tf the c o i d u c t c o u l d not be 
s a i d t o be v o l u n t a r y , but r a t h e r , vas t h e r e s u l t o f an 
overborne w i l l , a p r o d u c t of e x t e r n a l compulsion, t h e n the 
conduct was not t o be c o n s i d e r e d as c r i m i n a l conduct. 
FamrneTs demanded t h a t s a n c t i o n o b t a i n o n l y t o v o l u n t a r y 
conduct. 
From t h i s broad p r i n c i p l e , i t ^as r e c o g n i z e d t h a t i f an 
accused person, "by u n r e s t r i c t e d o p e r a t i o n o f h i s own w i l l , 
f r e e l v confessed t o having committed a c r 1 me, such 
c o n f e s s i o n was t o be regarded as evidence. There was no 
reason t o r e ] e c t such a c o n f e s s i o n . Tt was co n s i d e r e d as 
the b e s t e v i d e n c e , as an accused person would not f r e e l y 
d e c l a r e a g a i n s t h i s own i n t e r e s t u n l e s s such d e c l a r a t i o n 
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were t r u e . The opera Give f a c t o r was t h a t the confess ion was 
v o l u n t a r y . I f , hovever, the c o n f e s s i o n of the accused was 
g i v e n , n o t f r e e l y , b ut as t h e r e s u l t of some form of 
inducement or compulsion o p e r a t i n g upon h i s mmd and held out 
xo him by some person i n a u t h o r i t y over him, i t was 
unacceptable as evidence because i t was not v o l u n t a r y . 
Confessions which were not v o l u n t a r y , as b e i n g t h e r e s u l t 
o f inducement, were not r e l i a b l e and p o s s i b l y l a l s e . Rut 
even i f t h e i r r e l i a b i l i t y , t h e i r t r u t h , c o u l d be proven, 
they v ere s t i l l not accepted as evidence because i h e y '\cre 
no t v o l u n t a r y . . r i m a r i l y , e x c l u s i o n r e s u l t e d , n ot because 
o l the p o s s i b l e harm t o the accused i f they were used, but 
because of t h e harm done t o t h e accused i n o b t a i n i n g them. 
The c o n f e s s i o n r u l e , as a u t h o r i t a t i v e l y s t a t e d m 
4 Q8 
Tbrah 1^ 1 v. " and f o l l o w e d i n Canada m t h e l e a d i n g case 
499 
of JBoudreau v. R, and subsequent cases, d i r e c t e d t h a t any 
c o n f e s s i o n or sta t e m e n t of the accused, obta ned as a r e s u l t 
of f e a r of p r e j u d i c e or hope o i advantage h e l d out t o the 
accused by a per s o n m a u t h o r i t y , would be excluded from 
evidence as not bein g v o l u n t a r y . The r u l e c o ntemplates an 
u n l i m i t e d c a t e g o r y of jnducements, v i t h the components f e a r 
and hope being l i m i t e d t o t h a t e x e r c i s e d or engendered by 
498 u b i s.upra, f n . 78 
499 supra? -Tn • 417? as e x p l a i n e d by I t . v. t i t t o n , supra, 
f n . 43 
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a person i n a u t h o r i t y . 500 V/ithm the t e s t of whether t h e r e 
was any inducement he l d out t o t h e accused oy a person i n 
a u t h o r i t y , i t i s necesscry t h a t t h e inducement, m order t o 
exclude t he r e s u l t i n g c o n i e s s i o n or s t a t e m e n t , must be of a 
te m p o r a l n a t u r e . Any inducement of a s p i r i t u a l c h a r a c t e r 
500 I n 'roske v. i_u. s u pra 9 f n , 413, I d i n ^ t o n , J., s t a t e d 
a t p. 234 
" I t i s the inducement e x e r c i s e d by the o f f i c e r s m 
charge t h a t i s t o be guarded a g a i n s t and not the 
a c c i d e n t a l c i r c u m s t a n c e s of an a r r e s t and the b e a r i n g 
t h e r e o f on t h e mind of one accused t h a t has t o be 
g u ar d e d a^_ ai n s t . '* 
Compare t o R. v. Kay, su^pra, i n . 458, f o l l o w e d i n V, 
CJ_oo>k9 s u p r a , f n , 4 53 where D u f f , J., s t a t e d a t p. 404. 
"The a r r e s t and charge are i n t h e a s e l v e s a c h a l l e n g e 
t o t h e accused xo speas, an 1 naucement w i t h i n the 
r u l e. 
" f u r t h e r m o r e , c o n t r c r y t o defence submission on the 
p o i n t , t h e f e a r contemplated by the r u l e m t h e 
Tbrahim case.., i s n o t , m m^  o p i n i o n , xear wnic'i may 
be engendered by a r r e s t , b e i n g charged w i t h a crime 
and perhaps, m a d d i t i o n , h^vmg a g u i l t y conscience 
... b u t must be f e a r o i p r e j u d i c e engendered by a 
person m a u t h o r i t y , " 
See, a l s o ]^_. v. Albrecht,, su_pra 9 l a . 429, per L i m e r i c k , J.A , a t Do 7)21„ 
Tn the A u s t r a l i a n case of j) c u e r m o t t , v. R., supra, i n . 
433? t h e l e a r n e d Dixon, J., as he t h e n was, observed, 
o b i t e r , a t p. 512 " I t i s perhaps d o u b t f u l wnether, 
p a r t i c u l a r l y m t h i s c o u n t r y , a s u f f i c i e n t l y wide 
o p e r a t i o n has b^en g i v e n t o the b a s a l p r i n c i p l e t h a t 
t o be a d m i s s i b l e a c o n f e s s i o n must oe v o l u n t a r y , a 
p r i n c i p l e the a p p l i c a t i o n of winch i s f l e x i b l e and i s 
not l i m i t e d by any category of inducements t h a t may 
p r e v a i l over a man's v i l l . " 
501 R. v. Toddj supra, fn.419? ±±* v. Cibney u b i supra, f n , 
161, R. v. C i l h a m ? u b i sapr_a, f n. 162, R. v. Wild u b i 
supra, f n . 164T~5« V, Risborough, u b i supra, i n , l c 5 . 
501 
f n . 451, iMcLride, J observed at (n R. v >jim v supr p. 383 
- 212 -
\ i l l n o t s u f f i c e t o e x c l u d e a c o n f e s s i o n , r e g a r d l e s s o i 
vAiether i t vvas held out or e x e r c i s e d by a person m 
a u t h o r i t y , or whether t h e accused confessed or gave a 
statement because of i t . 
The inducement, m Older t o n e g a t i v e v o l u n t a r i n e s s of 
/9/v e x t r a - j u d i c i a l i n c r i m i n a t i n g s t a t e m e n t , must be an 
e x t e r n a l s t i m u l u s , i . e . o r i g i n a t i n g o u t s i d e t h e m n d of 
the accused, and must be h e l d out to_jthe accused„ 
J f t h e inducement i s not held out bo Ihe accused, any 
statement of the accused w i l l n ot be excluded because of 
the i n d u c e m e n t S i m i l a r l y , i n t e r n a l s t i m u l i , i . e . 
inducements a r i s i n g f r o m t h e o p e r a t i o n of t h e mind of the 
accused or imagined by hir>, are t o t inducements w i t h i n 
502 
the r u l e . i f i t i s an e x t e r n a l s t i m u l u s , t e m p o r a l m 
n a t u r e and h e l d out t o t h e accused by a p e r s o n i n a u t h o r i t y , 
i t s t i l l must be communicated t o t h e accused, e i t h e r 
d i r e c t l y or i n d i r e c t l y , i n order t o n e g a t i v e v o l u n t a r i n e s s 
502 L>ee, f o r e.g., v. ^-odhmo, u i i supra, f n . 170. 
As t o a c o n f e s s i o n induced w h o l l y by the b e l i e f o i 
the accused, see a. v, G-utschmidt / 1939/ 3 D.L.S. 
6&3 ( bask. G.A 0). As t o a c o n f e s s i o n induced by 
accused s d e s i r e t o s h i e l d a nother, see, XL. V. 
W e i g h i l l ^1945/ 2 D I...-v. 471 (5 o.C.A.). 
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o i t h e subsequent c o n f e s s i o n . POT example, i f a c o l i c e 
o f f i c e r t o l ' l accused t h a t ht would not be i m p r i s o n e d i f he 
confessed, and t h e accused confessed, a l t h o u g h he d i d not 
hear the words o f the o x f i c e r 9 o r , i f a p o l i c e o l f i c e r t e l l s 
a n o t n e r t o ^ntorm the accused t h a t he ' M i l not be i m p r i s o n e d 
i f he confesses, and t h e accused confesses a l t h o u g h he was 
not so i n f o r m e d - i n b o t h cases, v o l u n t a r i n e s s of the 
c o n f e s s i o n s would not be n e g a t i v e d . 
Ly t h e middle of the n i n e t e e n t h c e n l u r y m L n e l a n d , 
t e x t T ^ r t e r s be 0sr, t o expound the t h e o r y t h a t an . . i d u c e i c n t , 
i n o r d e r t o r e s u l t in e x c l u s i o n of a concession or statement 
o b t a i n e d as a r e s u l t t h e r e o f , had t o 1 e l a t e t o t h e charge or 
504 
contemplated charge a g a j n s t the accused. As e a r l y as 
1901, t h i s I h e o r >ras adopted m Canada, a l t n o u ^ h i t was 
505 
re c o g n i z e d as being unsupported bj case a u t h o r i t y . 
I n 19 34 7 B a r r y , C.J 0K.]>. observed m the Pew B n m s i i ck 
Court of Appeals 
503 I n K__ v. Jj^cKson^ supra, f n . 4bc, the accused was 
handed a w r i t i n g ^ h i d i c o u t a m e d t h e tnducemcnt 
" l o u had h e t t c r ^ c o n i e s s . I t v i l l be b e t t e r i o r y ou 
as \ 3 viiov a 1!." >^-e, IL. v i i U r a k a t x, s u M__ra, f n . 
431 
5^4 u/bx supra, f n . 175 
505 R. v. l o d d , supra, i n . 419. And see, R. v. Kyan^ 
supra, i n . 414, " '^hapdelamne v. h.0> supra, f n . " 416 
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" A proun.se or i h r e a t i n order t o exclude a 
c o n i e s s i o n must l e l a t e t o the char gc , 1 o e o must 
rea s o n a b l y i m p l y t h a t the p r i s o n e r ' s p o s i t i o n M i t h 
r e f e r e n c e t h e r e t o V v i l l be rendered b e t t e r or worse, 
a c c o r d i n g as lie does nor does not c o n f e s s . u 506 
The t h e o r y , however, d i d not o b t a i n i n a l l t h e p r o v i n c i a l 
507 
j u r i s d i c t i o n s , i n t h e i^ova S c o t i a case o l B. v 0 IM/les, 
p o l i c e o f i i c e i s t o l d t h e accused t h a t i f ne t h o u g h t a n y t h i n g 
of t h e murdered £lrl and d i d n o t want her name t o be mixed 
up i n i t , he had b e t t e r make a c l e a r s t a t e m e n t . a lthough 
such inducement c l e a r l y d i d not r e l a t e t o h i s p o s i t i o n 
b e i n g o e x t c r or worse ES r e c r i d s enc c h ^ r ^ e , IX ^as neld an 
inducement s u f f i c i e n t t o exclude t h e m c r i m i n a t m 0 admission 
of the accused. T"n u^gland, the t h e o r y ?vas r e c e n t l y 
disposed of by C_omnis_sio • ere oL Customs l i c i s t v. h s r z 
c OP 
e t a l ^ a d e c i s i o n of the >'ouse of Lo±ds. j ' l t h o u ^ h t h s case 
i s not l e g a l l y b j n d i n g i n Canada, i t i s hoped t h a t i t s t r e a t 
p e r suasive a u t h o r i t y would uove t h e supreme Court o f Canada 
t o s i m i l a r l y deny t h e e x i s t e n c e o f euch an i l l o g i c a l t h e o r y 
as p a r t of t h e e x c l u s i o n a r y r u l e in , anada. 
Any s p i r i t u a l inducement or cere " o r a l e x h o r t a t i o n held 
out b^y a person m a u t h o r i t y , and communicated t o the accused 
506 i _ . v. g_yj3' uoseo, supra, f n . 415, at p. 55 
507 s^pra, f n . 413 
508 u b i supra, f n . 149 
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v i l l n o t exclude the c o n f e s s i o n o l the accused. Any 
inducement, however, t e m p o r a l i n c h a r a c t e r , h e l d out t o 
the accused by a person m a u t h o r i t y , and com -unicated t o t he 
accused, w i l l operate to exclude the c o n f e s s i o n or statement 
o l t he accused, r e g a r d l e s s of vhet i j e r 1 Li r C l o t e d t o t h e 
charge or contemplated c h E r g e . I t l , w i t h i n t h i s r e a n a j g 
of nducement t h a t the f o l l o w i n g v o i d s used by persons m 
a u t h o r i t y have held t o c o n s t i t u t e t h r e a t s or promises, 
t h e r e b y n e g a t i v i n g v o l u n t a r i n e s s . 
" I I you don't, J ' 11 go f o r a r i o f f i c e r , J J" You had 
5 ll] 
b e t t e r c o n f e s s . , t w i l l be b r t t e r f o r \ ou as \e rcnow a l l | 
511 
A man always gets on b e t t e r by t e l l i n g t h e t r u t h / i f you 
could L i v e me any t r i o r * a t i o n acout i t , i t w i l l p r o b a b l y 
512 fo'j \ i l l be a r r e s t e d 
seivc T'OU as v e i l as o t h e r endo, 
o l 3 
i f you do not say wnere the ^ t o l e u goodb are, they have 
514 
l a i d a t r a p i or you and you n e v a l l i e d i n f o i t ; i t 
5u9 R. v. Jach_s_on, supt a, i n . 486 
510 i b i d 
511 H. v. L a i P n c , s u p i a , I n . Act 
512 P. v. i o u n g , s'ipr_a, I n . 41c 
513 iv. v. , e i . e s q j i t o s upra, i n . 413 
514 -v. v. i>» l a b , supra, I n , 41ci 
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would be b e t t e r f o r jov to l e t u r n the r t o l e n r a t i o n 
515 
books; where a p o l i c e ^ a r t o l d tr-e accused t h a t he 
t h o u g h t S„ would not prosecute i f he g o t i s ^oods 
, , 516 
oack, where p o l i c e o i f i c e r s t o l d the accused t h a t i f he 
t h o u g h t ary t h i n g of t h e g i r l and d i d not want her name t o 
be u-ixed up i n i t , he had b e t t e r make a c l e a n s t a t e m e n t , 
the t r u t h w i l l c o b e t t e r t h a n a l i e . I f anyone piompted 
you to do i t you had b e t t e r t e l l about i t , 
h]_ q 
I t \vOuld he b c t i e r t o t e l l t h e t r u t n , J i t would 
oe b e t t e r f o r mm t o a d m t n the s h i r t was h i s , i u would 
s 2C 
be e a s i e r f o r him, ne v o u l d do o n y t h j L n g t o h e l p him 
S 2 1 R22 out;" i t n i g h t go e a s i e r v I t h her t o c o - o p e r a t e , 
i t would be b e t t e r f o r him i f he t o l d t >e i r u t h and q u i t 
523 
l y i n g , i t would be b e t t e r f o r him t o t e l l t h e t r u t h 
515 Giach v. IL.J supra, f n . 462 
516 R. v. x,icOafferty ( 1 8 8 6 ) , jtf.B.R. 396 (O.C.ii.) 
517 R. v. x'/les, supra, f n . 413 
518 R. v. RQTP ( l b 8 8 ) , 17 O.R. 567 (Oh.D.) 
519 See, R. v. Lrown /193V 0 OR. 154 (G.A.), R. v. Syfces 
',1951), 13 G.R. 153 (B.O.O.A.J 
520 See, R. v, Benjarnm, supra, f n . 422 
521 S^e, R. v. 'ssery, supra, f n . 459 
522 S 5e, R. v. Q s t r o g l a u , s u p r a , I n . 430 
523 S-e9 R. v. Bazure^ s_uj>r_a, f n . 487 
- 2 1 7 -
524 about t h e m a t t e r ; i t v-ould be b e s t i f he ^ o t i t o f f 
525 
h i s ches t and eased n i s m i n d . 
Other w o r d i n g aas been h e l d n o t t o c o n s t i t u t e an 
inducement w i t h i n t he r u l e . The t a c t t h a t a p r i s o n e r , 
commi t t ed f o r t r i a l t o r a s s a u l t caus ing b o d i l y harm, was 
t o l d by a c o n s t a b l e removing h im t o ^ a o l t h a t the a s s a u l t e d 
par by wou ld d i e , i s no t ev idence of an inducement t o t h e 
p r i s o n e r so as t o make v i s subsequent q u e s t i o n l f v h s t do 
you t h i n k f w i l l £ e t - aoout f i f t e e n y e a r s ? " i n a d m i s s i b l e 
526 
a^a ' r i^T h i m a ' ~ b i m i l a r l y the comment by ? p o l i c e O i i i c e r 
" t h i s l o o k s bad" aL tne t i m e o f a r r e s t and search of t he 
accused, a i t e r i i u d i n g s t o l e n money on the accused 
e r son was no t s u f f i c i e n t t o e x c l u d e . J where a p o l i c e 
o f f i c e r , i n a n s u r t o a query o f the accused , r e n a r k e d 
" I can t e l l you t h a t you w i l l no t be m i s t r e a t e d " , i t was 
h e l d r o t t o be a p romise oC advan tage , s i n c e the accused 
nLmsel f s a i d " I may as w e l l l e l l you the t r u t h d i d take 
528 
iLy p i l l f o r what I have done , " 
524 wee , Lc v e i a n l o n y s u p r a , f n 0 467 
525 bee, l i . NT. L e w i s (1964^ , 45 U .K . 201 ( l . T . C . A . ) 
52t Ko v . Bruce^ sup ra , f n „ 458 
527 bee , J., v . D a l e ^ s ' ;pra , f n 0 4-7 
52S - e, v . . a r r i s , sup ra , i n . ^53 . I n i t . v . i i anna , 
3up 1 a, 111. / j ' 91 , t he sTatement of a f i r e marshal l"7 
"bu t i f y o^1 do, \/ ou do i t L t h ^ our eves wide open, 
you ar^- m some d a n ^ e i " va^ h e l d not t o c o n s t i t u t e 
an inducement , b i m i l a r l y , see K v e l ioadhouse^ 
s u p r a , f n . 47o 
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I t i s c l e a r t h a t any p h r a s e o l o g y d i r e c t e d t o t h e 
acoused and c o n t a i n i n g the e x p r e s s i o n " i t would "be b e t t e r " 
w i l l r e s u l t i n e x c l u s i o n o f accused ' s s t a t e m e n t . .As 
Gran t , J , A . , s p e a k i n g f o r the m a j o r i t y m the O n t a r i o 
C o u r t o f A p p e a l , observed 
"The l a v t h e r e f o r e appears t o be w e l l s e t t l e d t h a t 
any s t a t emen t or a l l e g e d c o n i e s s i o n or a d m i s s i o n , 
made by t h e accused a f t e r the use t o him o f the 
e x p r e s s i o n ' i t v o u l d be o e t t e r ' . . , would no t be 
a d m i s s i b l e m e v i d e n c e . " 
I I the words cou ld be i n t e r p r e t e d by t h e accused as 
s u g g e s t i n g b e n e f i t or h a r p , or as b e i n g p romises or t h r e a t 
t hen the s t a t emen t o f the accused g i v e n as a r e s u l t of 
such p romise s or t h r e a t s i s n o t r e c e i v a b l e m e v i d e n c e as 
b e i n g an i n v o l u n t a r y s t a t e m e n t . Any s u g g e s t i o n o f harm or 
f e a r w i l l s u f f i c e , and i f t he words spoken t o t he accused 
by the p e r s o n m a u t h o r i t y c o u l d be i n t e r p r e t e d by t h e 
accused as b e i n g a command, t h e t r e n d o f a u t h o r i t y i n 
Canada i s t o exc lude s t a t e m e n t s t h a t appear t o r e s u l t 
t h e r e f r o m . 
529 Ko v . L r o w n , sup i a, f n „ 519, &t p . 156, As t o 
E n g l a n d , see, u b i supra , f n . 179 
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I n Oomeau v . H „ , J ^ U a p o l i c e o f f i c e r , w h i l e q u e s t i o n i n g 
a c c u s e d JU the couroe o l a murdei i n v j - e s t i ^ a t i o n , t o l d h im 
t h a t b e c a u s e of c e r t a i n , S U S D I C I O U S f a c t s l l was " n e c e s s a r y " 
f o r the l a : t e r t o g i v e him an e x p l a n a t i o n , s h o r t l y 
t h e r e a f t e r , the accuse" 1 gave a s t a t e m e n t . On a p p e a l from 
a c o n v i c t i o n of m u r d e r , i t f a s h e l d t h a t any s t a t e m e n t 
made f o l l o w i n g t h e use of t h e word " n e c e s s a r y " w i l l r e s u l t 
m t h a i s t a t e m e n t b e i n g inadmissiDie. 
w h c r e a c o n f e s s i o n o f an a c c u s e d i s o b t a i n e d by t h e 
use of a t r i c £ or some I c r ^ of a r t i f i c e , t h e t r e n d of 
IT oder n a u t n o r i t y i s to e x c l u d e s u c n c o n f e s s i o n f r o n 
e v i d e n c e . i ? r o r t h e e a r l / n i n e t e e n h u n d r e d s , a l t h o u g h t h e 
g e n e r a l a t t i t u d e u i t h m t h e p r o v i n c i a l ] u r i s d i c t i o n s w a s 
a g a i n s t the use c f s u c h methods to o b t a i n c o n f e s s i o n s o r 
s t a t e m e n t s , the juo^es a p p e a r e d not to be w ^ l l i . n g t o 
e x e r c i s e t h e i r d i s c r e t i o n t o e x c l u d e the c o n i e s s i o n s so 
530 (126V, 131 G.C.G. 139 ( j . b . C . A . ) , See a l s o , K . v . 
Mmogue / 1 9 3 5 / 4 D . L . I , 504 ( I . C . S . C . ) , I n i t . v 0 
Medley F . t i . S . C . , ^ a l l , 1916 u n r e p o r t e d , b e f o r e the 
l e a r n e d B i s s e t t e , J . , a s t a t emen t f o l l o w m c t h e 
e x p r e s s i o n " s h o u l d " \»as e x c l u d e d as bem^ the r e s u l t 
o f a command. I D 1 , v . ^ a c f l e i l l ! s u p r a , f n . 4 87 9 
t h e e x p r e s s i o n "she v o u l a n ve t o f e n us 1 ' vvas h e l d , 
d u b i t a n t e , not t o exc lude a subsequent s t a t e m e n t . 
I t i s r e s p e c t f u l l y s u b m i t t e d t h a t t i u s case was 
i m p r o p e r l y d e c i d e d . Any d e b t shou ld and must be 
r e s o l v e d i n f a v o u r o f e x c l u s i o n . 
I n P . v . i i r d y s u p r a , f n . 468 , D i s b e r y , J . , s t a t e d a t 
p . 4? ' ' I an q u i t e s a t i s f i e d t h a t t h e accused vas 
asked and no1 commanded or o ide red t o show the 
l o c a t i o n o f t he f i r e . " 
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•5 "51 
o b t a i n e d . I n R v , dg&n, win ere a f a l s e s t a t emen t was made 
t o the accused , vho was l a t e r c h a r £ e d w i t h t h e f t o f money and 
a post l e t t e r , i t was h e l d t h a t t he u n t r u e s+atement ™ould 
n o t r ender accused ' s subsequent s t a t emen t i n a d m i s s i b l e . 
F o u r yea r s l a t e r , m a d e c i s i o n of the same e o u i t , t h e O n t a r i o 
532 
C o u r t o f A p p e a l , O s i e r , J A . , obse rved , r e f e r r i n g t o t h e 
533 
^ n ^ l i s h case o f R, v , I l i s t e d . 
" G e n e r a l l y s p e a k i n g , i t may be s a i d t h a t i t i s no 
o b j e c t i o n t o t he a d m i s s i b i l i t y o f a p r i s o n e r ' s 
c o n f e s s i o n t h a t i t was obt-amed by means of a 
t r i c k or a r t i f i c e p r a c t i s e d upon him by [he o m c e r 
o r o t h e r person t o whom i t was trcu e . oo I have no 
doubt t h a t i n some c i r c u m s t a n c e s i t may appear t h a t 
a c o n f e s s i o n so o b t a i n e d ou^ht t o be r e g a r d e d as no t 
hav ing .oeen f r e e l L y _ a n d _ _ y j 2 k J I ] ^ a r _ L j ^ L 3 _ 3 & e ° * * u i t a l i c s ) 
A c c o r d i n g t o the l e a r n e d Lemieux , J . , i n the Quebec ^ o u r t 
534 
of A p p e a l . ^ 
"And t h i s r u l e governs more p a r t i c u l a r l y ^nen t h e 
person in a u t h o r i t y i s e p o l i c e o f f i c e r , who o o a 
r e s o r t s t o s u b t e r f u g e s and t r i c k s and l a y s a t r a p 
f o r t h e p r i s o n e r m o r d e r t o o b t a i n f r o m him 
d e c l a r a t i o n s v^nich n i ^ h t i n c u l p a t e 0 " 
^ v e n as e a r l y as t h i s i t was c l e ^ r t h a t , a l t h o u ^ n judges 
vere u n v i l l m ^ t o exc lude c o n l e s s i o u s s o l e l y because they 
were ob ta ned by a t r i c k , t h e j . a c t t h a t t hey weie o b t a i n e d 
531 s u p r a , f n 414 
532 P. v . w h i t e , s up ra , f n . 4 51 
553 u b i sup ra , f n e 27S 
334 A, v„ i i ! Grcxw, sup ra , f n . 422. Ocupare , i t . v s b 'arduto, 
s u p r a , f n . 453 
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by a t r i c k was an i m p o r t a n t c i r c u m s t a n c e t o be c o n s i d e r e d 
by the t r i a l j u d g e . n 1 ova S c o t i a , w^  i l e some j u d g e s 
an i n v e s t i g a t o r y p r o c e d u r e , o t h e r j u d g e s h e l d i t t o be 
n e c e s s a r y f o r the prosecut j .01 to prove t h « - t a s t a t e m e n t was 
not the r e s u l t of u n f a i r means . A s T o v n s h e n d , J . , s t a t e d , 
w h i l e d i s s e n t i n g and u p h o l d . n g the a d m i s s i b i l i t y of the 
536 
c o n f e s s i o n i n i t . v„ Y o u n g . ' 
"The on ly o b l i g a t i o n on the p a r t of the Crown was 
b e f o r e s u c h a s t a t e m e n t c o u l d be a d m i t t e d to 
s a t i s f y the Judge t h a t i t naa n o t been o b t a i n e d 
by any u n f a i r means, or by t a i l i n g any u n j u s t 
a d v a n t a g e o i t h e a c c u s e d , t h a t i t was v o l u n t a r i l y 
made w i t h o u t the inducement of any p r o m i s e ana 
v i t h o u t t h r e a t or c o m p u l s i o n of any k i n d . " 
I n t n e M a n i t o b a case o f R. v . Phoney, t h e a c c u s e d ' s 
s t a t e m e n t was o b t a i n e d by a p e r s o n f a l s e l y a s s u m i n g the 
53!? Ro v . I f f l l ah? JL£32L£> "^ n° 418, i j e r R o c e r s J . 
556 s u p r a , i n . 41<Q, at p . 47C . Compare A u s t r a l i a , as 
t o f a l s e r e p i e s e n t a t i o n s , ?u v» K e r g o n , s u p i a , f n . 
455 . ^ t o o o n i e s s i o n s b e i n g e x c l u d e d because o f 
"untrue" r e p r e s e n t f t i o n s , see, R . v . l o s e n k i e t a l . 
( 1 8 6 3 ) , 2 u L>. J . 1 - , C e 27 9 i i . v . h o r r o c T s ( l b 9 2 ) , 
4 Q .L J . 218 (Tic i rd ing, J „ T , v . I"_arigin ( 1 8 9 4 ) , 
6 Q . T i . J . 63 ( O . C . R . ) , As t o t r i c k , see, G-ouIdham v . 
g a r r e t t /.1Q66/ . V . A . R . 129 ( b . C ) . /-b t o j u o g e ' s 
d i s c i e t i o n t o e x c l u d e c o n f e s s i o n s i f o b t a i n e d by 
u n f a i r ^ a n s , see, _T_he_ ± m g v . Lee e t a l ( 1 9 5 0 ) , 
83 C u A. 13$ ( A u s t . _H. C. ) , i^cIJer'uott v . The k i n g , 
s u p r a , i n . ^ 3 3 , L - v . A', ad A S 6 2 / , " V . A . 545 ( b m i t n , 
J . ) , 1 . v . S m i t h /_19C_4/ ' f . R . 95~(&owans, J , ) , 
c e e , s u p r a , f n . 4 5 1 . 
537 ( 1 9 0 o ) 9 12 C.(J C 2^9 ( i . a n . C . J \ 0 ) I u t see, v . 
. r d u t o ? s u p r a , f n , 453. 
s t r o n g l y r e p r o b a t e d 535 the p r a c t i c e o f u s i n g d e c e p t i o n as 
537 ) h o ne v 
- 222 -
c h a r a c t e r 01 an i n t e r p r e t e r sen t by t h e accused ' s 
s o l i c i t o r t o the accused t o o b i a in h i s s t a t emen t o f t h e 
case The p o l i c e had asfced The n l e rp re - ce r t o t e t t h e 
accused p r i s o n e r t o t a l k a r o i t t h e case , and t n e y had 
concea led <vit t esses near the p r i s o n e r ' s c e l l t o overhear 
the c o n v e r s a t i o n , , The Cour t o f A p p e a l h e l d t h a t t he 
s t a t emen t t o the " i n t e r p r e t e r " vas a p r i v i l e g e d s t a t emen t 
and not a d ^ i s s - 1 b l e , and ^ L m i l a r l y , t h a t the concea l ed 
l i s t e n e r s \ e r e t o be t r e a t e d as h a v i n g i r a u d u l e n t l y adopted 
t ne c h a r a c t e r c f t h e s o l i c i t o r ' s r e p i e t e n t a u i v e s , ano 
t h e i r ev idence vvas t o be r e j e c t e d OP t n e ground o i 
p r i v i l e g e . A l t h o u g h m p n e n , I . A . , r e i u s e d t o express 
any opj m o 1 £o re^a . ids the ad>_! l b s i b i l i t y ex c o n f e s s i o n a l 
ev idence o b t a i n e d oy a t r i e s , Perdue, J . A . , s t a t e d a t 
p . 291o 
" I t i ^ n k t h e c o n f e s s i o n v\as no t o b t a i n e d j n a p r o p e r 
manner. I t was o b t a i n e d bv a t r i c k and by ueans o f 
t he p o s i t i o n the w i t n e s s had occup ied m r e i u i e n c e 
t o c o u n s e l wno was a c t i n g f o r tue a c c u s e d . " 
f t v as g e n e r a l l y r e c o g n i z e d t taot t ne use o f d e c e p t i o n 
by the p o l i c e t o o b t a i n i n c r i m i n a t i n g s t a t e m e n t s f r o m 
accused pcrsoLs i n t h e i r c u s t o d y vas n o t only i n h e r e n t l y 
u n f a i r t o the accused , bu t v\as a l s o improper p o l i c e 
p r a c t i c e , i l o . e v ^ r , i f was c l e a r t h a t c c o m c L t LOU mduced 
53* I D i d , a t p . 2°(J 
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"by a t n c ' i c o u l d no t be s a i d t o be i nduced by nope ox 
advantage or i e r r o f o r ^ j u d ice as t hen u L der\st ood, and the 
doubt e x i s t i n g as to the scope of " j u d i c i a l d i s c r e t i o n 
v i t h i n t lie c o n f e s s i o n r u l e , l e d t o a j u d i c i a l r e t i c e n c e t o 
539 
nvose i t . I x was not u n t i l a±tr _ r oudi^ap__v. i _ . was 
dec ided i n t he supreme u o u r t 01 i j n a d a , emphas i z ing the 
broad u n r e s t r i c t e d 'Leaning 01 the t e s t of v c l u n t a n uess 
v ^ t h i n the r u l e , t h a t dec ided C r s e s , conce rn tig t r i c k , 
d e c e p t i o n or a r t i f i c e employed Oy x e u o l i c e , u e ^ n t o 
: f c S n v i t n one ^ c i c e . i Li V . u i i , ^ V . C J J i J t , j 0 , 
fcTunatiCclly s t a t e d x h a t . 
" c o l l i e o i i i c e r c a i e l o r b j d d e n Lro" i n d u c i n g 
a confess t -Gn i \ n a l i o c i - t c l y 1^ L or , n v e n t . n £ 
S L t u c t J C ' S A o J< accused v ' l i c h !ir^ e n o shadow 
of t r u t h . " 
r n v„ t t o T , " ^ ^ i n t h ^ K J t .xCie o i t o i .^nada, 
33 C ^ I ' J ^ ^ J 1 ' Q O 4 ^ 7 
su ' i n , JL n . 4 5 1 , 3"1 o 3 
341 £.0. fx a, f t . i 3 j , O.L p . 372 _L / . ,c 1 C 3 L . 1 2 _ 
r r U ^ T i i h t , ' . /•, . o j - i ^ o . ~ _ . w . , noted 
i or u io o J i o ' i . i ^ c t | , r _ , c i 1 <_ s - <• , I L die [ o l i ce 
o n i ' r f o r <r ' r ' j s u r l l \ 1 cn^ t i i e . l i t i m e i Liot 
c t ^ . ' _} c1 r H s Oi i C n p £ i ^ u j c 1 n 1 , v o^ l o be 
p r ^ t r ' C i J c r L t i C i G 1 ' . Ft IS Cc^Gdl^ t o 
5 c r u u u i ; e c l o s e l y aJ 1 c i i u ' i t i - r c e b s u i j . o j n r 1 > \< uhis 
. a j o ' a l l ; ro lon^ec l L i n o d of x o r c i M d d e n t i o n . e 
uet e s a x L S f i e n ohax L t he ooui&e o^ the f . n o d o i 
d e t e ^ t i o . lUioue advantage as <ot ta .en o i the 
accused so as f o u n d e r h r r , l = t e ' i e t j t u i v n l u nr a r / „ , ! 
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n o l a n , J . , obs< rvert 
n r . ! c c / i ^ n O i ^ n L n s l n o t , 01 c o u r s e , be i o r the 
p rposc 01 i r a o p i Q f t n e i n s p e c t e d p e r s o n ^n to making 
a d " i s s ons and every ,^Se r r u c t be d e c i d e d a c c o r d i n g 
t o t he whole L a c t s , n 
542 
i L i i a l l v , in vo : 'C h c a n _x c l - t r l c y , t h e l e a r n e d A c l n a e s , J . 
i n t h e ^ u p r e e C o u r t o l j u t i s ' i o o l u i o t a , was a b l e t o h o l d 
t h a t the \ e i c h t o f o u t n o r i t y i s o r a m s t tne a d m i s s i b i l i t y 
c i s t a t e m e n t s o b t a i n e d , r s1 cli c i r c u m s t a n c e s . 
There i s , hovever , no r u l e of lav s t o t m c t h a t 
r o r i f c L c i ons i i r d u c e d by c l ^ i c 1 , , + rap or o t h e r f o r m o f 
d c e p t i o n a r e madmis ^ I o l e . f'he o. l y t u l e of law 
r e g a r d GO [ C & " L O I S OI acrused p e i n o r t i s t h a t t he se 
c o n f e ? j i o u e , a o r d e r l o Lt a d m i s s i b l e L n e v i d e n c e , >ust 
Lc v o l u n t c i y s m i h e reuse of n o t b e i n { mduced by any l o r m 
oT r^vu c o t i o n o i p e n e t i t Ox ieax" o f p r e ] u l i c e . f i , on The 
* h o l e o i t h e c i r cm- ,c t a r c c S , t h e c o n f e s s i o n t endered by the 
p r o s e c u t i o n i s n o t p r o v e n t o he v o l u n t a r y i n t l i s sense , 
then the c o n f e s s i o n i s exc luded J rom e v i d e n c e . The 
q u e s t i o n in each case i s cs T h e r e any j-ndueeiient h e l d 
ou t to the accused oy a person i n a j t h o n t y ^ ' n e t h e r or 
no t c ^ r t n i M ' fo rdb spoken t c the accused a r o u n t t o an 
i nducemenl us t be de te r>rmed m i e l c t i o n to the m e n t a l 
543 
a t t i c u d e of the accused ctt t he t ime he made the s t a t e m e n t . 
542 supi a, f n . 451 
543 2ee 9 f o r e 0 g « , j _ . v . Pody i n °upr_a, i n . 426, p f r 
i c 2 e c w n , Z o , a t p . 571 
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i \ r t he l e a r n e d . a r i d , J , e x o l a m e d i n t h e buprerxe C o u r t o f 
f P n a d a : 5 4 4 
" . . the phrase h r e e i n v o l i t i o n f r o m the compuls ion 
n r i n d U P e r r e n t g 01 P1J+ iQ - f i t y l e a n s i r e s f r o r r i Che 
compu l s ion 01 a p p r e h e n s i o n of p i e pad i c e and the 
inducement o f hope l o r advan tage , 11 an a d m i s s i o n i s 
or i s no t made. Tna t f e a r or hope c o u l d he i n s t i g a t e d , 
induced or c o e r c e d , a l l these t e rms r e f e r r i n g t o t h e 
e lement " n t he '-rind o l t h e c o a f e s s o r wn±ch actuat~ecl 
or drew out the a d m i s s i o n . T t m j t h t be c a l l e d the 
induced m o t i v e of the s t a t e m e n t . " (l«y i t a l i c s ) 
r e a s n a h l y 
Could the a c c u s e d / u n d e r s t ana t ne \ o r d s as o i f e r i n g any 
b e n e f i t or nnpe c ' The t e s t , i t i s s u b m i t t e d , i s no t the 
avei->» e T a n , o r the reasonable uan i r t h e p o s i t i o n o l an 
accused . Tt i s , r a t h e r , a s u b j e c t i v e t e s t w i t h s p e c i l i c 
r e f e r e n c e t o the p a r t i c u l a r occused . vords w h i c h may i n d u c e 
one accused t o speak:, nay not so induce a n o t h - r . i f t he 
\ ords spoken t o t h e accused c o u l d be u n d e r s t o o d , c o n s i d e r e d , 
or i n t e r p r e t e d by hinr as o X t e r i n g b e n e f i t or hope, then t h e 
v ords spoken are an inducer eat v j t h _ n the r u l e , r e s j l t m g i n 
tne e x c l u s i o n o l h i s s t ^ i e m e n t as no t be ing v o l u n t a r y . 
The o v e r r i d i n g q u e s t i o n _s whether any inducement has 
been he ld ou t t o t he accused t o speak. 11 no1hjrj£_ na^ been 
s a i d t o t h e accused, rthethei the t e n d e r e d s t a t emen t was no t 
Lhduced and v o l u n T a r y , depends upon the e x t e r n a l c i r c u m s t d t i c e s 
s u r r o u n d i n g the t a l u n ^ o i t he s t a t emen t f r o m the accused . 
T t vEy be t na t tue t r i a l jud^e w i l l cot s i d e r the vvl ide 
c i r c u m s t a n c e s t o a m o m t to an a t ^ o s i h ^ r e c f c o m p u l s i o n , 
344 i t . v . L t t o n ^ s u p r a ? I n . 43.;, o t p . 9^3 
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t he reby d e p r i v i n g the t ende red s t a t emen t o f the necessary 
v o l u n t a r i n e s s Or, one i s o l a t e d ac t o f v i o l e n c e t o w a i d 
t h e accused vn 11 be s i u f i c i e n l t o exc lude the r e s u l t i n g 
s t a t e m e n t . _m a l l cases , j u d i c i a l e n q u i r y i s d i r e c t e d t o an 
assessment o f the cxrcumstd t i ces l e a d i n g up to the g i v i n g of 
t h e s t a t e m e n t by t h e accused, wh ich c o n f e s s i o n may oe 
r e j e c t e d m the d i s c r e t i o n o i t he t r i a l juu^e because of 
one c i r c u m s t a n c e , such as a t u c k , or on t ne whole o f the 
c i r c u m s t a n c e s . I n a l l cases, i f i t can be s a id t h _ t the 
c i r c u m s t a n c e s were c a l c u l a t e d co b r i n g p ressure t o bear on 
t n e j u n d of the accused and t o d e p r i v e t h e accused of h i s 
c h o i c e of spea 'v ing or i e m a m m g s i l e n t , t nen c o n f e s s i o n s 
o o t a i t e d i n sue i c i r c u m s t a n c e s w i l l be r e j e c t e d as b e i n g n o t 
1 4- 345 v o l u n t a r y . 
A m a i o r c o n s i d e r a t i o n i s the c h a r a c t e r of the 
i n t e r r o g a t i o n , and i f i t can be s a i d t h a t the i n t e r r o g a t i o n 
o i t he accused m cus tody was undu ly l o n g , t h i s i n i t s e l f 
•rav s u i f i c e t o e x c l u d e a s t a t e m e n t as a r e s u l t t h e r e o f , as 
b e i n g i n d u c e d and no t v o l u n t a i y . Jocb? J . A . , observed i n 
545 bee, f o i e . g . , A . v . b e a b r o o k e , s u p r a , f n . 430 , per 
I ' t i l l o c s , ' \ r T . C . , a t p . 580 . 11.v, Ky an, o u p r a , f n . v . P OC K r 
f n i t i c n a r d v 414, per i s c u a r e n , J . A J L L 
1 429, p a \j v . ^49 C i a i r 
s p r a , f n . 4^0 , i t . v , Jiye_, sup i a, f n . 541 
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546 
over t h r e e n o u r s . 
n L n v i ew o f t he c h a r a c t e r of the i n t e r r o g a t i o n 
o f i n e accused, I t h i n k : t h a t t h e answ-rs made 
by t he accused t h a t he had not i ^ c e i v e any t h r e a t 
or p r o m i s e , do n o t e s t a b l i s n b h j t t he s t a t e m e n t 
was a v o l u n t a r y one and do not e v i n c e t h a t t h e 
oe thods used d i d not so i n f l u e n c e t i e v i n d o f the 
accused oc t o induce n jm t o make t h e s t a t e m e n t i n 
ques t i o n . " 
rfnilarly, t he c h a r a c t e r o f t h e q u e s t i o n s used i n t he 
i n t e r r o g a t i o n w i l l be c o n s i d e r e d uy t h e t r i a l j udge , 
end i f i t can oe s c i d t h a t they a' cunt t o c r o s s - q u e s t i o n s , 
547 
t h e r e s u l t i n g s t a t emen t w i l l be e x c l u d e d . i f t he 
accused i s i n t e r r o g a t e d d u r i n g a p e r i o d o f u n w a r r a n t e d or 
i l l e g a l d e t e n t i o n , t h i s m i t s e l f nay serve t o exc lude 
any s t a t e m e n t as not n e m g v o l u n t a r y , w i t h t h e c o u r t 
548 
p a y i n g p a r t i c u l a r al t e n t i o n to t h e d e t e n t i o n i t s e l f . 
The p l a c e \ here the accused i s d e t a i n e d and i n t e r r o g a t e d 
Euay ^ i v e ^ i s e "to the i n . e r e n c e t h a t i t was c a l c u l a t e d by 
54^ 
t e a r t o obi a m h i s s t a t e m e n t . Cn n u f ianpe v . h . . , 
34 6 s_iugra, f n . 442, a t p . 205? ana oee, yt. v 0 j ^ e ? s u p r a , 
f n . 541 
547 boe, s u p r a , f n s . 442 -447 , j n c l . 
548 S-e, Ohapde lame v . ^« , s u p r a , f n . A16. And see, 
£ • V o s u p r a , f n . 54T 
549 ( 1 9 6 5 ) , 46 n.& 332 (Cue. O . A . ) . 
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s o l i t a r y c o n f men en t o i the accused , d e p r i v a t i o n o f s l e e p , 
and i n t e r r o g a t i o n d u r i n g the n i g h t r e s u l t e d i n e x c l u s i o i 
o f accused ' s s t a t e d e n t . a. s i m i l a r r e s u l t o b t a i n e d i n 
A i c h a r d v . R . , where the accused was h e l d m a room 
6 ' x 1 1 ' , shu t o f f f r o m the \ o r l d over a ¥ , e e k - e n d , and 
under c o n s t a n t g u a r d . 
/here the s t a t emen t was o b t a i n e d a f t e r s e v e r a l p e r i o d s 
o f q u e s t i o n i n g and m the presence o f s e v e r a l o f f i c e r s , 
a c o u r t w i l l be Plow t o admi t a s t a t emen t a r i s i n g f r o m such 
c i r c u m s t a n c e s as b e i n g v o l u n u a i y . As A n ^ l m , G . J . ? 
551 
observed i n ^ g i ^ Q j a n i m p o r t a n t judgment i n the 
Supreme C o u r t o f Canada; 
"Ue f e e l , however, t h a t we s h o u l d not p a r t f r o m 
t m s case v i t u o u t e x p r e s s i n g our v i e w t n a t t h e 
p r o o f o f the v o l u n t a r y charge Lei ot the accused ' s 
s t a t e n e n t t o t n e p c l i c e w h i c r was pu t m ev idence 
a g a i n s t h i m , i s f o c t u n s a t i s f c c t o r y . I h a t s t o t emen t 
p u t i n w r i t i n g b;y the p o l i c e o f f i c e r , \ as o b t a i n e d 
o n l y upon a i o u r t h q u e s t i o n i n g t o w h i c h t h e accused 
was s u b j e c t on t he d a y f o L l o v m g h i s a i r e s t . i 'hree 
p r e v i o u s a t t e m p t s to l e a d mm t o " t a l k ' 1 had 
a p p a r e n t l y p r o v e d a n o r t i v e - why, we are l e f t t o 
550 sup ra , f n 429 
551 s u p i a , f n . 440, a t pp . 4 4 0 - 1 , approved i n T h i f 1 a u I t 
v . R. , s up ra , f n 0 459 9 V e r "Duff , C o . a t p . 515 . 
j e e , a l s o , T(. v . Geabrooke, s u p r a , f n . 450, I I . v . 
h c e k e r ( 1 9 6 5 ) , 4 4 O.K. 108 (J . 0 . 0 A . ) , a l l i r m e d , 
TT9E57, 44 C .A. 112 C y . C . C . ) \. v . Simpson ( 1 9 5 0 1 , 
9 f . ? . 369 ( O n t . 0 A ) . 
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s u r m i s e , I he accused, a young I n d i a n , c o u l d 
n e j t h e r read no r w r i t e . No p a r t i c u l a r s a i e 
vouchsa fed as t o what t r a n s p i r e d c t any o f 
t he t h r e e p r e v i o u s n i n t e r v i e w s " , and but 
meagre d e t a i l s a re g i v e n o f the p roce s s by w h i c h 
t h e v r i t t e n s t a t emen t u l t i m a t e l y s igned by t h e 
a p p e l l a n t was o b t a i n e d . ,/e t h i n k t h a t t h e p o l i c e 
o f f i c e r who o b t a i n e d t h a t s t a t e m e n t s h o u l d have 
f u l l y d i s c l o s e d a l l t h a t t o o k p l a c e on each o f t h e 
occas ions when he " i n t e r v i e w e d " t h e p r i s o n e r , and, 
i f ano the r p o l i c e m a n was p r e s e n t , as t he d e f e n d a n t 
swore at the I r i a l , h i s ev idence shou ld have been 
adduced b e f o r e the s t a t e " ent v^as r e c e i v e d i n 
e v i d e n c e . i t h a l l t h e l a c t s b e f o r e h im , t he 
l e a r n e d i u d t r e s h o u l d f o r m m s own o p i n i o n t h o t 
t h e t e n d e r e d s t a t emen t was indeed f r e e and v o l u n t a r y 
as the oasLS f o r i t s a d m i s s i o n , r a t h e r t h a n accept 
t h e m^re o p i n i o n of t he p o l i c e o f f i c e r whc had 
o b t a i n e d ] t , t h a t i t was ^ade " v o l u n t a r i l y and 
f r e e l y . " 
k l t h o u g h t h e r e i s no d u t y on p o l i c e t o m f o r m persons 
552 
i n t h e i r custody t h a t t hey i r e e n t i t l e d t o c o u n s e l , 
t he r e f u s a l o f t h e p o l i c e o f a p r i s o n e r ' s r e q u e s t t o see 
h i s s o l i c i t o r i s an i m p o r t a n t c i r c u m s t a n c e , a l t h o u g h no t 
553 
n e c e s s a r i l y t h e d e c i d i n g c i r c u m s t a n c e . I t i s necessary 
t h a t p o l i c e q u e s t i o n i n g be conducted v i t n due r e g a r d t o 
5 54 
tne r i g h t s of t h e s u b ] e c t , and v o l u n t a r i n e s s of a 
s t a t emen t so o b t a i n e d i s t o be d e t e r m i n e d by whe the r t h e r e 
was a v i o l a t i o n of any o f t h e es e n t i a l s of j u s t i c e 
552 3 9 e , v . B l a c k , i,,«-,ckie, supi a, f n . 552 
553 oee, K. v . bloielej s u p r a , f n . 553» As t o i l l i t e r a c y 
as a f a c t o r , see Sgnkey v , R. , s u p r a , f n . 440, R» 
v - Sg'ipscL U 3 3 4 ) , 8 i n . P . ^ . ^ 2 3 7 0 . u . O . A . > 
554 See, L.JLchard v._Jh. , s u p r e , f n . 429, per R i t c h i e , 
J . A . , a t pp . 250, 251o 
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a p p r a i s e d i n the p a r t i c u l JT c i r c u m s t a n c e s o f t h e whole 
555 
case . f f i t can be 3a id t h a t any c i r c u m s t a n c e was 
556 
c a l c u l a t e d t o p r e j u d i c e t h e accused, the c o n f e s s i o n or 
s t a t e m e n t ox tne accused \ i l l no t be r e c e i v e d i n ev idence 
a g a i n s t m m . Ei i t can be s a i d t h a t t he whole o f the 
S57 
c i r c u m s t a n c e s amounted t o an atmosphere o f c o m p u l s i o n - ^ ' 
5 )8 
or a compul s ive c l i m a t e , any i n c r i m m a t i n g s t a t emen t so 
induced w i l l be e x c l u d e d f r o m ev idence as not b e i n g 
v o l u n L a r y . - ^ J 
555 See, R. v . V1 i s h a r t , s up ra , i n . 450 
556 I I . v . oeabrooge , ^ u p r a 2 f n . 450, i x i c h a r d v . k . , £ U £ r a 
f n . 429? J . v . visnai^t* i b i d . B e a t t v v . R. /1944/ r ~ 
b . C . K . 73, a p p r o v i n g T - J t f f a u l t ; v . i t . , s u p r a , f n . 459-
557 Tn ( a c h v . L . ^ sup ra , f n . 462, i a s c n e i e a u , J . , as he 
t h e n was, observed o t p . 254° o r e o v e r , t he presence 
o f these o f f i c e r s w i t n a search w a r r a n t , m the house 
o f the a p p e l l a n t , I n s t r a n s f e r t o t h e b a r r a c k s t o be 
q u e s t i o n e d tne s u L o e s t i o u t h a i i t v o u l d be 
' b e t t e r f o r him t o t a l K and g i v e the coupons back ' 
c r e a t e d an atmosphere p r e j u d i c i a l t o the a p p e l l a n t . " 
oee, a l s o , J . v . W i s h a r t , ^supra^ f n , 450 
J±» v * B r e n n a n ? s u p r a , i n . 4T2 
558 h . v . i s h a r t , s u £ r a , I n . 450, \ . V o i , ) Q V v . n e . y > JlL£§ 
f n . 634 
559 :->:e, g e n e r a l l y , iTormaL b o r i n s , conces s ions (195o-5S)? 
l ' C r . L . Q. 140, a t p . 145, e t s eq . C.C. b a v a g e , 
A d m i s s i o n s i n C r i m i n a l Cases (1962-63) , 5 O r . L . Q. 
49o 
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Ch-aPThit I'OUR 
UOhT'I'lJObo CQjiTEbSrOid 
v r ° m "t^ e l e t t e r h a l f of t r ie n i n e t e e n t h c e n t u r y m 
Canada, t he - j u d i c i a l d i r e c t i o n , as r e g a r d s c o n s i d e r a t i o n o f 
cases a d m i t t i n g of f u r t h e r c o n f e s s i o n s of an accused a f t e r 
a p r e v i o u s l y ^nduced c o n i e s s i o n , became r e a d i l y a p p a r e n t . 
I t was accepted t h ^ t an c x t r a - i a d i c i a l c o n f e s e i on or 
s t a t e m e n t , i n o r d ^ r t o be a d m i s s i b l e ^u e v i d e n c e , must be 
proven by The p r o s e c u t i o n t o h? <e bee i n ade v o l u n t a r i l y , 
w i t h o u t any inducement, , but the q u e s t i o n a ro se , e i v e n 
s e v e r a l c o n f e s s i o n s or s t a t e m e n t s by an accused v i t h t he 
j i r s t be ing c l e a r t y i n d u c e d , vhat e f f e c t v o u l d t h i s p r i o r 
inducement nave on the a d m i s s i b i l i t y o i "the l a t e r c o n f e s s i o n 
and e s p e c i a l l y , on the b u r d e n r e n t i n g upon the p r o s e c u t i o n 9 
560 
l U L° V o z J r 9 v here on a c h a i r e of r s o n , the 
accused had con ies sed o c f o r e a co rone r a f t . r be ing 
c a u t i o n e d ty him and a i f e r p r e v i o u s l y c o n f e s s i n g t o a 
c o n s i c ' - l e , l i c h a r d s , u . J , , s t a t e d 
" I t h m k , hoveve r , t he p ore r ea sonab le r u l e t o ac t 
on I ^ , t h _ t n o t w i t h s t a n d i n g t h e c a u t i o n o f t h e 
y i d t i s t r d t e, i t i s necess^ iy t o e o f u r t h e r i n t h e 
case of a second c o n i e s s i o n , and t o i n f o r m the 
p a r t y t h a t the u r s t s t a t e m e n t cannot be used t o 
h i s p . e j u d i c e , no t merely t o c a u t i o n him not t o 
say d n y t n m g t o i n j u r e h i a s e l f o I f , a „ t e r t h e 
p r i s o n e r has bc-:u c a u t i o n e d and h i s u n d impres sed 
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v i t h the i d e a t h a t h i s p r i o r s t a t emen t canno t 
be used a^p i ns t h i m , he s t i l l t h i n k s f i t t o 
c o n f e s s a < a i n , the l a t t e i d e c l a r a t i o n i s 
r e c e i v a b l e . M 
There was no d o u b t m the u n d of the l e a r n e d C h i e f 
J u s t i c e t h a t t h e o p e r a t i v e f a c t o r was f o r t h e accused t o 
be made avare t h a t h i s u r s t c o n f e s s i o n c o u l d no t be used 
a g a i n s t h i m , and i t was on t h e p r e t e n f e 01 t h i s f a c t o r t h a t 
the v o l u n t a r i n e s s , and i e n c e ad1 i s s i D i l i t y , o f the s eco id 
o r subsequent c o i f - s s i o u s depended, 
b t t ^ e t i r u 01 the o e n t u r ^ , an o p p o r t u n i t y p i e s c n t e d 
b61 
L t s e l f t o a i . i r m t h i s " r u l e " i n the case o f L . . v . f o u n & , J 
a d e c i s i o n o f t h e j u p i e u e Cour t o f Pova , c o t i a . Ln t h a t 
case , t he accused \ ~s c o n v i c t e d of 1 u r c U r , A d e t e c t i v e 
employed by tbe biown v i s i t e d her c t the g o o l , and t o l d 
her t h a t i f she c o u l d g i v e him any i n f o r m a t i o n l e g a r d m g 
the c r i m e , i t » on I d p r o b a b l y s e i v e her as e l l as o t h e r 
ends . Vhe accused \ as not c a u t i o n e d , and a f t e r a a k i n g 
" n c r mu n a t m g s t a t emen t s t o the d e t e c t i v e , she c o n f e s s e d 
t o ano the r o f f i c e r p r o u t ^n hour L i t e r . A t the t r i a L , the 
t r i a l i u d < e , r e l y i n g i n p a r t ou t n e l apse o f t ime between 
s t a t e m e n t s , f o u n d she ^as f r e e f r o m any i n f l u e n c e c i t h e 
d e t e c t i v e ' s . inducement. 
r_ov\ever, on a p p e a l , i t v as he ld t h a t i n the absence o f 
ev idence t o r e b u t the g r e s u n p t i o n t h a t t ne second s t a t e m e n t 
5^1 su p r a , f n . 418 
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Vrf8F nade under the o p e r a t i o n o f trie s ; ' ie i n f l u e n c e a s the 
Lor<iiei one, tne t r i a l j i u l c e h a d e n e d . A s (raho.ru, O . J . , 
obsei ved* 
n \ hat c p p o r t u u i t / \,as t h e i e f o r r e f l e c t i o n f o r 
h a v i n g ohe hopes 0 1 ± c a r s i m p a r t e d l y tne d e t e c t i v e 
t o her ' i 1 nd d i s c e l l e d ? 'fhe burden i s upoi t he 
^ rowu t o a n d i h r j c Iney u - r e d i s p e l l e d , no t t h a t 
t hey i i c h t nave no en d i s p e l l e d . ' ' 
A l t h o u g h the c o u r t a Ld uo t employ the woxding used 
i n JA. v , £ j ^ l ^ l e 9 ^ ^ i h e i e \vas l i t t l e d n i e r e n c e m 
'±c8i" i iQg. uteri i i the ^ r o o t c u t i o n co i l d n_ve S u o w n a t i m e 
lapse oC £ t r c L a l ho J.s „t ov>ecu me ".xdbc ' ier i t t ? x t i c c l e a r 
t h a t n n s v.oula not nave a i j e c t e d t he d e c i s i o n of Graham, 
0 T 0 , A t i n e l a ,sc, l e a d i n g t o the m i c i e n c e t h a t the 
accused L > o s s i b l \ ? o i even p r o h a h l ^ confessed v o l u r Ldi ijarly 
uhe second t u u e , v a s m s u f f J c L e n t t o s a t i s f y t h e l u i d e n on 
the p i o s e c u t i o n , v h i c h \ c t o prove t h a t the e i f e c t o l the 
p i e v j n u s inducement ^ a c , -v f a c t , s p e n t . 
I f , h o u e v e i , t h e i e was any doubt e x i s t m ^ m t h e Pova 
c o t i a Supreme Cour t a s t o the v a l i d i t y of the u i u l e n as 
s t a t e d u.iT h . v . i i n k l e , ^ A such doubt v as r e s o l v e d i u t he 
56? s u p r a , f a . ^61 
^63 s u p r a , I n . 360 
5^4 b f " L J » ^60 
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esse o i j_ v 0 ^ [ l e P j L dec ided i " i 1922„ The accused 
t h e i e n v as i n H o s p i t a l as a r e s u l t o f a s e l f - i t . i l i c t e d 
c u l l e t wound, ,/hen lie \ as eza n J ned b ' a p o l i c e o i f i c e r 
c o n c e r n i n g ^ u r d e i . T n c p o l i c e o i f i c e r , w i t h o u t 
c a u t i o n i n g ] ] i i r , t o l d him t n a t i f he t -ought a n y t h i n g of 
t h e Lurdurcr l g i r l , and d i d not j a n t l i e i na^ie t o be caxed 
U{_ i n i t , ne had b e t t e r ri ake o c l e a n s x a t e a e n t of i t . 
The accused t hen 'fad e an m c r i i n i n c mg s t a t e m e n t , and 
l a t e r , made a second s t a t emen t t o t he sane e f f e c t as t he 
f i r s t a i t - r be u> r e a r n e d . 
I t <<as concended on l e i a l t 0 1 t he accused t h a t the 
e a r n i n g g iven a t t h e second i n t e r v i e w \ as o i no a v a i l 
as bne p r i s o n s vas not t h e n x o l d t h a t the f i r s t s t a t emen t 
c o u l d no t lje used m ev idence a a m s t I H T . The g u i l t y 
v e r d i c t U L ^ s e t a s i d e , and a nev? t r i a l o r d e r e d , 
'06 6 
' J h i s h o l i r , Jo , s t a t e d 
"J agree t h a t t h e e a r n i n g g i v e n a t t h e second 
I L i e r v i e w \^as 0 1 no a v a i l , & c e u j c t n a t the 
f i r s t ' "T^ te ren t v as made i n consequence o i an 
5b5 supr_d, f n . 413 
566 i b i d , a t p . 92 
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5b7 
mduceme t i t . " 
568 J i f x l a r l / , m h . v . i-_ciJ on a i d , ' a d e c i s i o n of the 
A l b e r t a G o u i t o f A p p e a l , tv o p o l i c e of l i c e ] s r ead a 
s t a t e m e n t of an a c c o m p l i c e , who ^ i f 1 ^ - r t i c i p a t e d i n an 
a c t o f £_rose indecency v i t h t he accused , over t o t h e 
accused, \ho c o n f e s s e d the ^ t a t e z e n t t o he p a r t l y t r u e , 
Vne accuse"! i as a r r e s t e d , and a t the p o l i c e s t a t i o n , 
anotner s t a t e L e n t T<as t a^en a f t e r c a u t i o n i n e m m . I t was 
h e l d , approv ing A . v . ^ . y l e s 9 J the t t h e subsequent c a u t i o n 
v;as n o i s o< o t o nave nad m e e i f e c t o i remov^n^ probaTults 
consequences of t he f o r m e r inducement . As i a r l e e , J . A . , 
570 
obsf r v e d LC j u d £ m e n t . 
567 Tn T r e p a n i e r v ._J^ . , su _p_f a, i n . 438? ' i r e n h o l m e , J . , 
s t a t e d a t p . 237 "J1 hen as l e ^ a r d s the c o n f e s s i o n s 
j a d e t o the newspaper men . . . t hese c o n i e s s i o n s are 
not a i m i s s i o l e because the &ar>e c o n f e s s i o n s had been 
c o t by t h e d e t e c t i v e s by i c a n s w h i c h we canno t say 
are l e ^ a l o " T n A. V . Kong^ s u p r a , f n . 4 6 1 , t h e 
head note l e a d s , who re a person m cus tody as a 
m a t e r i a l . 1 i t n e s s i s i n t e r r o g a t e d by t h e p o l i c e 
v i t h o u t bei.tt£ c a u t i o n e d and t h e r e u p o n na^es 
admis s ions i »r>p l i c e t i ng h i m s e l f i n t he c r i m e , h i s 
r e p e t i t i o n o f t h e same s t a t emen t o c f o r e t h e same 
oi i i c c r s on a n o t h - r o c c a s i o n , a : t - r b e m £ c a u t i o n e d 
t h . t he i s L ot o b l i g e d t o ansy,er hut t h a t i f he does 
so , h i s s t a t e m e n t t y be ><sed• a g a i n s t h i r r , w i l l ne t 
be admi t Led i f ne was no t f u i x h e i c a u t i o n e d t h j t h i s 
p r e v i o u s o x a t c r e n t s c o u l d not be used and t h a t he 
need not r e p e a t them or say a n y t h i n g f u r l n e r un l e s s 
he so deen r ed . 
:>6G v U 4 c ) , 5 O.K. 375 
56 °, su p r a , f t 5b 2 
570 s u p r a , f n , 568, a t p . 38^ 
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1 1 1 v o u l d t h i n k t h s t the a d n i t t e d c o n i c s s i o n f l o v e d 
as a n a t u r a l and a lmos t i n e v i t a b l e consequence 
f r o m t h e c c k i & o i o u a l r e a d y made by t h e accused . !"t 
was r o t sLovn by c l e a r and p o s i t i v e ev idence t h a t 
the i n f l u e n c e on t h e u n d o f the accused f r o m h a v i n g 
trade t he f i r s t admis s ions had been removed. Tn 
o ther w o r d s , the a d m i t t e d c o n f e s s i o n was no t 
v o l u n t ^ r y . " 
571 
^r ll V o d e c i d e d i n t h e Yukon T e r r i t o r i e s 
Uour t o f Appea l i n 1964. t h e accused, who was b e i n g 
i n t e r v i e w e d hv t h e aioyal Lanadian i> ounted ^ o l i c e concern^na 
a murder , was t o l d by one o f the c o n s t a b l e s t h a t i f he v»as 
i n v o l v e d or i n any vay r e s p o n s i b l e , i t w o u l d be bes t j . f 
he go t ~LZ o i l h i s ches t and eased h i s m i n d . The accused 
t h e r e u p o n c o n i e s s e d , and s u b s e q u e n t l y , ne made a w r i t t e n 
c o n f e s s i o n . I n n o l d i n g t n e l a t e r s t a t emen t i n a d m i s s i b l e , 
the t r i a l judge observed? 
" . . . L t s^cns t o T-e t h a t l u e t i c s r e q u i r e s t h a t m 
t he c i r c u m s t a n c e s o f a case such as t he p r e s e n t 
no subseauent s t a t e m e n t o f tne accused c o u l d be 
regarded as v o l u n t a r y unless, i t had been e x p l a i n e d 
t o the accused t h a t m s e a r l i e r a d m i s s i o n t h a t ne 
had caused the g i r l ' s dea tu c o u l d no t be used 
a g a i n s t h i m * " 
The appea l c o u r t r e f u s e d t o d i s t u r b t h i s r u l i n g , h o l d i n g 
t h a t an a n n u a l by the Crown d i d not f i e under S. 5 8 4 ( 1 ) ( a ) 
of the C r i m i n a l Code, s ince t h i s was a q u e s t i o n o f f a c t 
571 s u p r a , f n „ 525 
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and not t h e r e q u i s i t e q u e s t i o n o f lav< a l o n e . 
I t would t h u s appear t h a t t h e " r u l e " f i r s t d e t a i l e d m 
±1° v ' V i n k l e i s f i r m l y e s t a b l i s h e d m Upnadian j u r i s p r u d e n c e , 
^ ' h c r e t h e r e are two or more c o n f e - s i o r s of an accused w i t h 
t h e f u s t c o n f e s s i o n b e m t the r e s u l t of an i n d n c e u e n t , a 
p r e s u m p t i o n j r i s e s t h a t t he second or subsequent c o n f e s s i o n s 
are a l s o t h e r e s u l t of t he same nduccment. I n o t h e r words , 
t n e inducement which t a i n t e d the f i r s t c o n i e s s i o n i s taicen 
t o have c o n t i n u e d j n e f f e c t , t h e r e b y t a i n t i n g subsequent 
c o n f e s s i o n s . i ne otrts i s un the p r o s e c u t i o n t o p rove t h e 
v o l u n t a r i n e s s o f an,y c o n i e s s i o n tendered by i t . I n t h i s 
i n s t a n c e i t would appear t h a t v o l u n t a r i n e s s o f any subsequent 
c o n f e s s i o n would be c o n s i d e r e d t o be c l e a r l y e s t a b l i s h e d by 
572 So 5 3 4 ( l M a ) o J - " t n e c r i m i n a l Code g i v e s the A t t o r n e y -
i e n e r a l the r i g h t t o appea l " «, . a^u in . - t a juagment or 
v e r d i c t o l a c q u i t t a l ot a t r i a l c o u r t i n p r o c e e d i n g s 
by m d i c t m e n t on any ground o f appea l t h a t i n v o l v e s 
a q u e s t i o n of law a l o n e . " b e e , a l s o , JS. 597, 598 . 
l i a t r i a l judge m i s d i r e c t s h i m s e l f as t o the l a w , an 
appea l w i l l l i e . f t . , v . > gurafce / m i , s u p r a , f n , 431? 
Dupuis v . R.» s u p r a ? f n . "4^7? r« v . A l b r e c h t ^ s u p r a , 
429. I n s\. v . ' i e w i s , s u p r a , T n . 57TJ i t would seem 
t h a t t h e U o u r t "olf~AppealcFTd no t c o n s i d e r t h c t t h e 
t r i a l judge m i s d i r e c t e d h i m s e l f as t o t h e l a w . As 
t o a p p e a l by t he ( r o w n g e n e r a l l y , see a l s o , L . v , 
L a i Pi ng,, su p ra , f n . 488, pe r D u f f , J . , a t ya 473? 
Demenoff v . ii. ^ 1 9 6 4 / S .G.H. 79? p a r s o n v . K . / 1 9 5 9 / 
S .C.H. 36 9 lu. v . j ' l t t o n , s u p r a , f n . 433 o 
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t he p r o s e c u t i o n o n l y when the accused had been c a u t l o r o d t h a t 
nLS p r t v i o u s c o n f e s s i o n or s t r t e m e n t c o u l d r o t be used 
a g a i n s t h i m . I t i s o n l y by the accused be 1 i i c so c a u t i o n e d 
t h a t the presumed c o n t i n u i n g e f t e c t o f t h e inducement 
r e s u l t i n g m t h e f i r s t c o r f e s s i o > can be s a i d t o have 
573 
d i s s i p a t e d . 
I t , however, t he c o n f e s s i o n s o f an accused can be s a i d 
t o be i n s e p a r a b l e as b e i n g the x e s u l t of an " a t i o s p h e r e of 
c o m p u l s i o n " r a t h e r t h a n an i s o l a t e d inducement , i t i s c l e a r 
t h a t t hp c o u r t s « n 11 exc lude these c o ' f c & o i o n s f o r t h i s 
574 
r e a s o n . f n p . v , ^ i s h a r t , t n e accused was charged w i t t 
buggery xo r c a u s i n g I n s ^ l i e , t he c on p l a m a n t , t o have 
c o n n e c t i o n w i t h a dog , under d . 202 o l t n e d i i r u i n a l Code, 
D u r i n g t he course o f tne n v e s t i t a t i o n , the accused was 
i n t e r r o g a t e d a t t h e p o l i c e s t a t i o n w t h a l 1-as t t h r e e 
573 Compare, L.. v . L a i r i n g , s i p r a , f n . 572 
574 s u p r a , i n 4-50. uee, a l s o , v . h a t o n , s u p r a , f n . 
45&, i L i c n a i d v . i " L . y s u p r a , f n . ^ 2 9 . Compare t o L v . 
ncky s u p r a , f n . T67^ wTTere seven s t a t e m e n t s ve re 
t ahen i r o m a f ema le accused w h i l e sue was <n c u s t o d y 
f o r m u r d e r . vce , a l s o , R. v . Downey, i n f r a , f n . 664 
Compare the A u s t r a l i a n case of _f. v . Amad, s u p i a, 
f n . 536, p e r d m i t h , J . , a t p . 549 . 
o f i i c e r s p r e s e n t , T\ o o f the o f f i c e r s l e f t the 
l n u e r r o f c t i o i 1 room, and v\ n l e away, the o t h e r o f f i c e r 
had c o n v e r s a t i o n w i t h t he accused . Tne two o f f i c e r s t h e n 
r e t u r n e d , and c a u t i o n e d t h e accused . at t h e t r i a l , t h e 
t r i a l -judge h e l d t h a t t n e s t a t e m e n t i-hcen w i t h t he t h r e e 
o l f i c e r s p r e s e n t was onxai ned 1 v c o m p u l s i o n , but he 
a d m i t t e d t h a t made t o t he s i n g l e o f l i c ^ - r . [n a l l o w i n g the 
accused ' s a p p e a l , t he Oonr t of a p p e a l of B r i t i s h Co lumbia 
h e l d t h a t t h e r e was an a tuosph^re o f c o m p u l s i o n , and the 
ans\ er to the & « u t l e o i f i c e r was s u b j e c t t o a l l t he 
a f f i r m i t i e s 1 n the t h r e e - o i f i c e r e x a m i n a t i o n o i whic a i t 
vas p l a i n l y an i n s e p a r a b l e p a r t . 
.'/hereas t h e j ui_kle_ r u l e d i r e c t s i t s e l f t o t h e c s e 
where t h e uducement t a m n t i n g the u r s i c o n f e s s i o n i s 
i s o l a t e d , i n the sense t h a t t h e t o t a l c i r c u m s t a n c e s would 
not a d m i t of bem^ an atmosphere o f c o m p u l s i o n , t h e 
W i s h a r t a rp roaou i s d i r e c t e d to those i n s t a n c e s where, 
on an assessment of the v h o l e c i r c u . s t a n c e s , i t can oe s a i d 
T h c t the c o n f e s s i o n s or s t a t e n e n t s o f the accused uere t n e 
r e s u l t o i such an atmosphere of c o m p u l s i o n . One 
complements t he o t h e r , and b o t h have as t h e i r u n d e r l y i n g 
p u r p O o S j the c o r r e c t i o n o f ui p r o p e r p o l i c e p r a c t i c e s and 
the p r o t e c t i o n of the i n d i v i d u a l r i g h t s of the accused* 
- 2'\C -
As l i i t c h i e , J . A . observed i n R i c h a r d v . 
" . . . he had t een s u b ] e c t e d t o a c o n f e s s i o n -
c o n d i t i o n i n g p r o c e s s o f some na tu re s a v o u r i n g 
of ' b r a i n - w a s h i n g ' methods '< e v iev v i t h 
abhor rence when employed m o t h e r n a t i o n s . . . 
1 am s a t i s f i e d t h e r e v/as a p o l i c e abuse of t h e 
r i g h t s o f the accused . . . u 
^75 s u p r a , i n . 429, a t p . 262 
- 2^-1 -
CHAPTER El^Th 
TKL VOIR D i l i , , OR TP1A.L W i r . l P A TRCAL 
By t he t u r n o f t h e c e n t u r y , i t was c l e a r l y e s t a b l i s h e d 
t h a t whether or not a c o n f e s s i o n was v o l u n t a r y , vas an 
i s s u e t o be dec ided by the t r i a l judge on a s o - c a l l e d v o i r 
576 
d i r e , i 0 e 0 t r i a l w i t h i n a t i i a l , i n t he absence of the 
577 
j u r y . y i B J o , observed on an a p p l i c a t i o n b e i o r e 
57? 
him f o r postponement o f t r i a l s 
576 -As t o i n g l i s h o n g i t - S o f the t e r u i , see jsvjora, E n g . , 
c 0 5 . As t o t e n u d a , eee ±\. v . V^iaw s u p r a , ~ T n 0 437, 
11 v » ^ 3 S H U i t o ? s _ u _'_ r 8 i r i e 4 1 3 ? G r a v e l v . R. 
( 1 9 1 6 ) , 32 U.C.G 368 X y u e . C . A . ) . 
577 ; b i d , h . v . h ^ Q R ^ . ^R£1_C? 414? 0 on pare t o r_. v . 
I o i d u t o » ci a 0 f n . 45TJ whci.e C r o s s , J . , s t a t e d a t 
p . 150 "The ev idence vas b rough t out j u s t as any 
o t a t e i e n t by a p r i s o n e r or suspec ted pe i son t o 
a n o t h e r p r i v a t e person v/ould i t p i o v - j i by making 
t h e l a t t e r a v i t n e s s ax t he t r i a l . " 
S i m i l a r l y , as t o A u s t r a l i a , < ee ^ v . Ah_ Gi) (1875) 9 
12 I I A . V A C. J . 3, v h e r e a l l ev idence appeared t o 
be p i o s e n t e d b e f o r e the j u r y , however , see, 
5 7e R. v . V i f l i s e t a f . ' 1 9 1 3 ) , 21 C.C C. 64 (Ran . K . " R 0 ) , 
a t i . 67 . 
Compare, R. v . worn, e l i us /J-95b/ V . L . i . 189 ( b . C ) , 
pe r x_ann, CI. r . , a t p . 1^,1, a f u r m e d , C o r n e l i u s v . 
C o r n e l i u s v . 'J lie i . m g ( 1 9 3 6 ) , 55 C L . K 235 
- 2^-2 -
n . „ . the a d m i s s i b i l i t y o f a c o n f e s s i o n i s hedged 
abo 1 t v i t h many H i i f i c u l t l e s , f o r i t as been 
f o u n d i n p i : c l i c e t h a t c o n f e s s i o n s hove been 
e x t r a c t e d n o m p r i s o n e r s \ n i c h i c r e s u b s e q u e n t l y 
f o u n d t o have been e r roneous i n many p a r t i c u l a r s , 
and i n some cases, a b s o l u t e l y w i t h o u t f o u n d a t i o n 
i n f a c t . . . . i ' f i i s is so v e i l unde r s tood by l a w y e r s 
t h a t c o u n s e l f o r the Crown, even vhen r e l y ng upon 
a c o n f e s s i o n which he fc I s sure O L navm/- o d ^ i t t e d 
i n e v i d e n c e , i s not a l l o v ^d , m o p c n j n f h i s case 
t o the p ; r y , 1o d i s c l o s e * hat the c o n f e s s i o n i s 
1 n t i l ai i c r i t nas been ^eeided t o be ad' i , c s i b l e i n 
ev idence by t h e j u d g e . " 
ibe q u c ^ t i o 1 0 1 r d m i s i b i l i t ^ i s one 0 1 law x o r the 
t r i f l j u d r e , end t n e g) oi e i p r a c t i c e f o i the 3 ^ t d ^ L nat IOV 
r x t h a t q i e s t i o n i o Cor tne l u a l j u d L c t o hear v i v a 
voce ev idenco on x h a t p o i n t i n t h e dbb^ ice o l t he i u i y , and 
"i o b ien LVIL ' h - V ^ o r t e^ c u n i e s s i o ehoujd I - Y i x L e d or 
r 
n o t . ' " r g i ^ s c l c u ? n i ry l ~ n J L ° 1 1 _ gLLi-Ji 0 1 t r i - 1 / i t t un a 
1 r : 4 i s VA i ^ t h e r h r \,K LT c r c J L U , J £ S C - I O j or , t L t e » e n t i s 
\ O ' J j n u n , and mi i hut ls^-ne, i t i s L O i . t u r t f o r the 
accused 1 o L u i C v u \ u c e o i t o i c i t i i j i m s e l i o _ the 
a c ' f ^ a do-s i - ^ u ; j r t nax i s a ^ e , ~e i - - t i t l e d Lc V , \ c 
; ( 
v 
. v . a sc u t v L U , ^ 
_L _ i J _ t -P . SU nl CJ , xi i l 
s u p i a . i n hcj'J v . 1 s u g r a 
_ i _ > * ^ L I J . ^ J . 0 o 
L ^ 2 ^ 3 . _ V . 
r- 1 che a i s M 1 j 1 , 7b „ ^ „ v 0 > I o i _ • v ^ , j j . v • : 
_^  11 J a 9 Cn. 4?2 v . pgg^lL^ih* h i h ^ f l ' 1 l s ^ 2 2 , 
i t J l e i 1 , , as t o j 11_ u i a l i a, o c c , 
a t p . hg^-). 
^fLSP-^J-f v ° 2»=i3 
1 L - C H , J 
- 2^3 -
' l i - t c r o s s - t y ^ L i n r t T O L i e :. or l a te r 1 t o the i s sue i t s e l i . 
1 ilXL^ _'-^- cI--- ch O J 0 -drool 
_ T rc r y 0 0 1 e e e L o U J or s "I <-at ^ n t , i u o±. Q e L t o be d j _~ r D S I i X 
'i us t bp proven t o j t ve oeen aL 19 v o l u n t a r i l y , w i t h o u t f e a r 
) L p e j ' j d i c e 0 1 s < _es t i ou o l ad \ ,on ta r c Lie Id Out t o the 
accused by a p u c or i n au tho r i t / , and t h e burden LS u^on t h e 
p r o s e c u t i o n t o ^ 0 p r o v e ' 1 a o d o n c l d , a A . , observed i n 
ts.r ^ I h c r t a Cour t c£ e a l - ^ 
"i 'he t r i a l j u d t e had t o J r f t I U I I J O as a l a c t \ h e t h e r 
or nor t i e . - t a i e u e n t v r-3 t r e e rnO v o l u n t a r y . Th'e 
huidc^ as on t u e CiCvvn t o rvov at I n ^a 11 v e l y t h a t 
i t t a_ a I i e e and v c l m c a r y a tc i tement . ' >ere t h e 
p r o s e c u t i o n i s i l . 10 - c_ t the burden c a s t noon i t , 
or v h c i e the _ ai t o r ^s l e l t m d o ^ h t , t he sta/tement 
D! j u l d he r e j e c t e d I I not he s i d t h o t o^e^usc 
1 0 t h r e a t \<as ^ade or no hope 0 1 advan l r e wae held 
OL b thv. s t ' l e ' i e n t of i t accused incomes a x i i s s i o l e 
11 ev idcnc r r e g a r d l e s s or othei . c i r c u m s t a n c e s v\ n ch 
ni8j r*a 'e e x e r c i s e d an i ^ p r o p ^ L i i . L l ^ e t i c e on her u i u d , " 
5 - i ' ±±0 v . 0 ' l a r a , ^ m i r a m . 6 0 4 . v . .haschug L'pra, 
f a . 5 7 9 ; v . _ i - / u s , s u p r a , Xr„ 5 7 b * ? a p p r o v i n g n_. v 
Oo^ a l l , ' ib i s u ^ r a , fn~. 23? 
5 o l 
5 - 2 
Cor e.g ' rosko v o m p r a , f n . 413 v . 
h e l l o s , e^yr a, f n . 4.4 0 9 o an key v . f JL2iAx1^2 i n . 440, 
r ^ 2 L l i £ i i y l 3 r V o L v ^ P 2 ^ ? ^5"y> 'pouai e a i f v . h.. supi a, 
i n . 417? _ L . 7 . r 11t_cn &JiP£iU- f u . 435? ^ . v . X Jlowman, 
s i p r a , I n 4 3 4 , - 7 . v . r c s j i U 1 9 3 0 ) , 3 >h 7 \ "TT 4"&? 
T r . T T ^ o A ^ Ao v . u ig ' i und e t a L . / 1 9 6 6 / 1 1 . 0 . 0 . 92 
( T s . C . A . ) , _l. v 0 Jac K s o n ^±^£3^ I n . 4hc , J v . 
h l l i o t t , s u p r ° , I n . 4 3 9 . 
i m i l a i l y , see the A u s t r a l i a n cases , ^ough v . ^ h ^ a i 
(IV12), 13 0 o b o g . 452 ( A u s t . ^ . C ) , l n e ~ ~ " ~~ 
Lee e t a l , ( l c ' 5 0 ) , 03 O . L . h 133 (Aus tT 
V o h i e h e r , supra , i n . 430 a t p . 35 
A I L J P v . 
ACT}" 
- 24-4- -
T t l b necessery t h a t the p r o s e c u t i o n a f f i r ' j k - t i v e l y 
p rove t h a t t h e t ende red c o n f e s s i o n i as e n t i r e l y v o l u n t a r y , 
583 
not b e i n g t h e r e s u l t o f an^_ i n d u c e m e n t . ° bn lc&s t h e 
p r o s e c u t i o n meets t r i s bu rden , on a ^o i r__di re^ or t r i a l 
w i t h i n a t r i a l , the comte&&iOu i s not a d m i s s i b l e . B e f o r e 
t h e c o n f e s s i o n i s a d m i s s i b l e i n ev idence a t a l l , t he t r i e d 
l u d j e n i s i , a f t e r a t r i a l \ i t i u r i a t r i a l , r u l e i t t o be 
384 
v o l u n t a r y . hs t he l e a r n e d D a v i s , d . , s t a t e d . 
"iilviden.ee was ^ i v e n a t t h e t r i a l t h a t i n t h e m i d d l e 
o f t h e m ^ h t f a da,/ a j t e r tne i u r d e r ) t he accused 
v as removed i r o m c e J i and, e s co r t ed by t h r e e 
p o l i c e o f f i c e r s , v^ as t a k e n out t o t he ^ o n e n "Poad 
i n sea rch 0 1 h i s r - v o l v e r . The accused was c r o t s -
examn ed a t l e n g t h on the i n c i d e n t s of t n a t t r i p 
and h i s ansv r s v c i e made tne b a s i s l o r r e b u t t a l 
c a d e n c e , i h e v h o l e course of conduct and 
c o n v e r s a t i o n 0 1 t he accused on tna t t r i p v>as c l e a r l y 
m a d r i s r - i b le i J t h e absence o f any p r o o f t h a t t h e 
s t a t e ' i e n t s made w r e v o l u n t a r y and upon p r o p e r t 
i a r u _ n g . n 
5i-3 
I n R0 v . ua ' ipsof l , ° vvhere the \uz j v as i n f o r m e d t h a t 
383 oee, t o r e . g . , ^ 0 v . ^ r j O j e , supr a, f n . 458, n.. v . 
0 'f t 1 o i l , s u p r a , i n . 42b , ±i0 v . hOgh ^ n g h ( 1 L \ 1 3 ) , 12 
T \ 1 J . K \ t 2 6 >'T c . J A ) , K . v hoc ha^ s u p r a , f n . 413 
P . v . Jonns % ( 1 ° 2 1 ) , 17 T L t a . ir—^rX TT^TTJ, ±». v . 
' I ,ad ( 1 9 2 1 ) , 17 A l t a n.. 6F (g A o ) , JL. v . B e n j a m i n 
sup ra , I n . 4 22, .g v . j a r d , suprs j , T n . 413? i H v . 
r wanchuk <1 2 8 ) , 50 J C .0 40"5""X ^ I t a . G A , ) , I , v 0 
7 i s h a r t y s u p r a , f n . 450 . 
I. ar lead on i s v . _ . , s u p r a , i n . 450, a t p . 654 
5^5 s .p ra , f n . ?53 ? see, s u p r a , I I . 578, c o n t r a , 
7 i e p a n i e r v . J8 ; s i^pra, f n . 538 
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t h e accused had made a w r i t t e n c o m e s s i o u , v h i c h was not 
t e n d e r e d i n e v i d e n c e , h e l l i s h , J , spea i r , b Tor Lhe c o u r t , 
s t a t e d o 
"The mere d e s c r i p t i o n o f the w r i t t e n s t a t e m e n t made 
by t he accused as 9 ' c o n f e s s i o n , ' i s comprehensive 
anr cogent ev idence o f i t s c o n t e n t s , wh ich 1 t m n k 
shou ld no t have reen p u t b e f o r e t h e i u r y w i t h o u t 
p r o o f of the document i t s e l f . " 
586 
Cm l l a r l y m Chase v . K. , a d e c i s i o n of t h e r ova 
h c o t i a C o u r t oJ ^ p p e a l , the accused V v ^ s c r o s s - e x a m i n e d on 
a s t a t emen t w h i c h t h e pr osecu i i on did n o t prove v o l u n t a i y 
and d i d n o t i n t r o d u c e as p a r t of i t s ca se . I t was h e l d 
t n a t tne p r o s e c u t i o n i s no t e n t i t l e d t o c ros s -examine an 
accused, even t o r t h e purpose o f t e s t i n g h i s c r e d i b i l i t y , 
on a s t a t e m e n t made by him t o persons i n a u t h o r i t y , i f such 
s t a t e d e t i t has not been d e c l a r e d t o be a d m i s s i b l e by t he 
587 
< o n r t . The l e a r n e d A r c h i b a l d , J . , e a p n a t i c a l l y s t a t e d . 
"The burden was on t h e Crown t o show t h a t the 
s t a t emen t w s a d u i o s i o l e . The p i ocedure t o be 
f o l l o w e d hy t h e p r o s e c u t i o n when, s eek ing t o 
i n t r o d u c e such a s t a t emen t i n ev idence i s w e l l -
known and l o n g e s t a b l i s h e d . L o t h a v i n g a t t e m p t e d 
to comply w i t h t h c i t p r o c e d u r e , t he s ta tenrent s n o u l d 
not have been b i o u g h t t o t n e a t t e n t i o n o f the "Court 
a t a l l . " 
I f t h e p r o s e c u t i o n endeavours t o p u t the s t a t e m e n t m 
e v i d e n c e , and i t i s d e c l a r e d i n a d m i s s i b l e u,s not b e i n g 
v o l u n t a r y , a s i m i l a r r e s u l t o b t a i n s . Once d e c l a r e d 
586 / 1 9 4 b / 2 D L . f i . t>08 
587 i b i d , a t p , 611 
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i n a d m i s s i b l e , the c o n f e s s i o n or s t a t emen t i s i n a d m i s s i b l e 
f o r a l l purposes I n i i . v . v / i l i u o t , f o r d , J . A . , s t a t e d 
i n r e n d e r i n g judgment 
"As t o t h e x h i r d g i ound o f a p p e a l , r am of t he 
o p i n L o n t h a t the r u l i r r of t he l e a r n e d t u a l nudge 
was r i g h t m r e f u s i n g t o p e r m i t t he Grown t o p rove 
t h e a l l e g e d s t a t e m e n t s made t o the n o t i c e su rgeon , 
oecause the accused had, on b e i n g c r o s s - e x a m i n e d , 
no t a d m i t t e d t h a t he made taenu I t i s conceded 
t v a t the s t a t e m e n t s , i f made a t a l l , were made t o a 
pe r son i n a u t h o r i t y and t h a t the Grown c o u l d n o t 
p r o v e t h e i r v o l u n t a r y c h a r a c t e r so as t o make them 
a d m i s s i b l e . T h i s b e i n g so , i n my o p i n i o n , no t o n l y 
s h o u l d the Crown be not p e r m i t t e d t o prove them m 
r e b u t t a l any more than i n c r n e f , b u t t h a t i t i s 
i m p r o p e r t o pern i t c r o s s - e x a m i n e t i o n as t o them. 
I n d e e d they s n o u l a , i n my o p i n i o n , oe t r e a t e d f o r 
a l l purpose as n o n - e x i s t e n t 0 1 as n a v m g no 
Droba t i ve va lue of any k i n d , e i t h e r as g o i n g t o the 
c r e d i t of the accused as a w i t n e s s or o t h e r w i s e " 
I n I i . v p o r / , - J i t \ as h e l d t h a t a eiauement 
d e c l a r e d t o be not v o l u n t a r y i s n o t a d m i s s i b l e i n r e b u t t a l 
t o c o n t r a d i c t t h e ev idence i n c h i e f o i tne accused, and t h a t 
the f a i l u r e o f accused ' s c o i n s e l t o o b j e c t t o t he c r o s s -
e x a m i n a t i o n of t h e accused on the s t a t e m e n t , does no t 
e n t i t l e t h e Crown t o c o n t r a d i c t t h e answers g i v e n m c r o s s -
e x a m i n a t i o n by p r o v i n g m r e b u t t a l what the accused had t o l d 
t h e p o l i c e . T h i s case , t o g e t h e r w i t h t h e h u g l i s h case of 
V o T£e_acy , ^90 V , 8 S approved m the Supreme Cour t of Canada 
538 £ L « r 4 0 / 3 L . L . R 358, at p . 37^ , a f f i r m e d ^ 1 9 4 1 / 1 D . I . J X 
689 T>J' 0 . 0 . ) 
589 Z l f ' 4 5 / 2 D . L . K . 248 ( 8 a s k . 0 A . ) 
^90 m l r a , Cn. $3k> 
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i n ^fejgjer'jb v . Ro and i f would appear t h a t once a 
c o n f e s s i o n or s t a t e n e n t i s r u l e d i n a d m i s s i b l e on the 
v o i r d u e o i t r i a l w i t h i n a t r i a l , i t i s i n a d m i s s i b l e 
n Ror purposes 0 1 ev idence they are t a i n t e d v i t h 
u n t r u s t w o r t h i n e s s and the reasons t h a t exc lude 
them i r o n ' d i r e c t i n t r o d u c t i o n p r e v e n t t h e i r be ing 
s l i p p e d m the back way by c r o s s - e x a m i l a t i o n . u 
On the v o i r d i r e , or t h e t r i a l \ i t h i n a t r i a l , t h e r e 
i s no burden whatever on t h e accused . The burden i s on 
the p r o s e c u t i o n t o prove t h a t the c o n f e s s i o n t e n d e r e d by 
i t i s e n t i r e l y v o l 1 n tar> , t o the s a t i s f a c t i o n o f the t r i a l 
l u d g e . Ad miss L b i ] l t y o f the c o n f e s s i o n i s dependent on 
p r o o f of v o l u n t a r i n e s s , and c o u n s e l f o r the oCcused canno t 
consen t t o a u m i s s i o i l i x y , or waive fchio r e q u i s i t e p r o o f . 
591 su p i a, i n . 4-31 
592 3ee, a l s o , v . P a i & f s j u £ r a , f n . 579? _R. v . Ayers 
A 9 4 2 / 2 D . L . K . 104 JT.0.ORA.), A . v . O leschuk 
X194"2), 77 C G . w . I b 4 1 . 0 o 0 . A e ). Rti. v . Hero ax 
( 1 9 4 3 ) , e o O . C . 9 . 345 (Que. K. h . ' ;^onneTTy~'e t" a l . 
v . i _ . / A j 4 8 / 3 R . A . A 301 (h . h . G . A 0 J 7 ~ A . v . 
Os t rog lau . , sup ra , f n . 430, A . v . Lazure^ s u p r a , f n . 
487 ( O n t . J A ) 
593 A v . b l a c k a Aacme^ sup ra , i n . ^22 , c o n t r a , R. v . 
a. pser,y , s up ra , f n . 4 59, n e h e i t v . JA. , s up ra , f n . 
5 9 1 , a t p . 104. 
l o r a l l pu rpose s . 592 jris t he l e a r n e d i p i i d , J . n o t e d . 593 
- 24-8 -
I D I I . V. Youn^, Graham, C . J . , observed a f t e r a 
c o n s i d e r a t i o n o f E n g l i s h au tho r L t y . 
" i v r . i 1], c o u l d no t assent t o or v a i v e a n y t h i n g to her 
p r e j u d i c e . That i n c r m m a l Law he \. a Q no t an a^on t , 
a l t h o u g h i n her p re sence , j o r whose conduct she youId 
be h e l d r e s p o n s i b l e , " 
3 ° 5 
I n J . v . LePrun , J t he f u l l judgment o f j -aneor , J c , 
r e a d s : 
"Counse l f o r t he accused i s p r e p a r e d t o a d a i t 
t h a t a s t a t e m e n t made by the accused Lo t h e 
p o l i c e i s a v o l u n t a r y s t a t e m e n t . I n my v i ew 
t h e Cour t canno t accept such an a d m i s s i o n . 
Only i a c t s may be a d m i t t e d under s. 978 of t h e 
C r i m i n a l wode. ^s t o \ h e t h c r t h e s t a t emen t V v 5 s 
a v o l u n t a r y one or n o t i s a q u e s t I O I o f l aw t o 
be de t e rmined o n l y a i t e r h e a r i n g a l l the ev idence 
as t o the c i r c u n s t a n c e s under w h i c n t h e a l l e g e d 
s t a t emen t was made. The crown must l e a d t h a t 
ev idence b e f o r e r can r u l e ot t h e q u e ° ' ; i o n o f 
a d m i s s i b i l i t y of the s t a t e m e n t . " 5 9 6 
594 s u p r a , f n . 418 . bee, a l s o , ±L. v . ^mele? s u p r a , i n . 423.. 
595 ( 1 9 5 4 ) , 110 C.G.U 262 ( T . C . o . C ) bee, A . v . 1 ateman 
( 1 8 4 5 ) , 1 Cox O.C. 186, per TOrle, J . 
596 A s t a t e m e n t or c o n f e s s i o n i s on ly ev idence when 
t e n d e r e d by the C r o w n . There i s no l i g h t i n t h e 
accused, i f t h e s t a t emen t i s e x c u l p a t o r y or p a r t l y 
e y c u l p a t o r y , t o tender i t , or t o r e q u i r e i t t o be 
t e n d e r e d by t h e Crown. Cee, v 0 Adams e t a l . ( 1 9 5 7 ) , 
25 C . J I . 8 0 ( J I . J C . A . ) , R v , a a i t r i d g e </19bJ/ . 1 
- / . O . u . 546 ^basis. C . A . ) . b i n i i a r l y , i f i t i s t e n d e r e d 
by t h e p r o s e c u t i o n , i t j u s t be t e n d e r e d as made. 
h* V o 1 i r v i " U 9 1 6 ; , 10 A l t a . A . 324 ( c . A . ) ±L. v . 
i i a r t m ; s . p r a , f n . 4 22 . A l t h o u g h there i s no 
o b l i g a t i o n on t h e p r o s c c u t i o r t o put a s t a t e m e n t , w h i c h 
has b-en r u l e d a d m i s s i b l e , i n ev idence , once ev idence 
whicL has been h e a i d m the absence o i t h e j u r y has 
been a g a i n gone m t o b e f o r e t h e j u r y , t n e p r o s e c u t i o n 
i s bound t o put t h e s t a t ement or c o n f e s s i o n i n e v i d e n c e , 
bee, R v . Vvyat b ( 1 9 6 8 ) , 70 D P .P . (2d) 67 7 ( n . o . C . A . ) , 
a p p r o v i n g _b. v . rLr_eacy ^ 1 ^ 4 4 / 2 / l l J . A . 229, ^ p . 
236, p e r Humphreys ? j 0 
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i i E x t e n t o f Curd e n . C o n t e n t 
Tine b u r d e n on t h e p r o s c c u t i o n i s t o r r o v e t h a t t h e 
e x t r a — 3 u d i c i a l ^ 0 u i e o 3 i o < O i t i e a m o u s e d , a s e nx i r e l y 
v o l u n t a r y , i n t h e sense t h a t n va s u a d e , n o t a s a r e s u l t 
o f any t e a r 01 p i e y a d i c e o r s u c c e s t i o n o f a d v a n t a g e , taut as 
a r e s u l t o^ the i r e e o p e r a t i o n o i t h e " f i n d o l t h e a c c u s e d 0 
To r nee t t m s b u r d e n , i t i s n e c e s s a i y t h a t t h e p r o s e c u t i o n 
n e g a t i v e a l l p o s s i b l e i n d u c e m e n t s by l e a d m f c e v i d e n c e o f a l l 
t h e c i r c u p i s x a n c p ^ s u r r o u n d i r ^ t h e m a k . . ^ o f the c o n x c s s i o n , 
v n i c h ><ust c l e r r l y _ i v e r i s e t o no o t h e r i m t i e nee t h a n 
t h r t t h e c o n i e s , i o n o i sx t e r e n x \ a s v o l u n t a r y , i n v . 
j j . e s , - ^ 7 o L e r s , J . , r i c a r l ^ ? l a t ^ J \ l , s t i s d e i a n d e d o i t h e 
p r o s f - c u t LO' on r h e v o i r u L i d , v n e n he e x p l a i n e d „ 
" hen a l l t h e l a c t s a i e b l o r e t h e t r i a l j ud£ ,e and 
t h e t e s t i m o n y s a t i s f i e s n i t t h c t t h e s t a t e m e n t 
e v i d e n c e o f w i n e " i s a b o u t t o be t e n e ' e r e d v-as 
e n t i r e l y v o l u n t a r y i n t h e sense d e s c r i b e d , a c o u r t 
o i l e v i e w \ , i l l s e l d o u i n t e r t e r e \ i t h t n e d e c i s i o n 
o i t h e t r i e l t r i o u n a l . Ct i s h o v - v e r , L c r t h e 
Crown x o e a t i s l y t h e C o u r t upoa a m i l ^ r - s e u t a t i o n 
o f a l l t h e ' a T 1 a a c t s , and i t i t e-«o' i d appea r t h a t 
t h e r e i s n c e r x a i n t y as t o t h e o o ^ i I t i e a< sence o f 
the t a u n t o i l i d u c ^ . e u t t h e Crov-n •= i o u l d n o t p r e s s 
xae c v i d e . e e . f h e p r i s o n e r r u f = t 1 ave Lhc b e n e f i t o t 
trie ] ea . sO[ jab lo d o u b x v ' n e l h e r i t be o f l a v o r o f l y c t , 
and he c a m o t oe d e p r i v e d o l t h a t u e n e f i t j u l e s s t h e 
v o l u n t a r y n a t u i e o f the I n c r m L U S t i n e v i d e n c e i s 
e s c a b l i s i i o d u ^ c o c c s i d ^ i a t i o u o i a l l xhe l e l e v a n t 
tv. ^ t i r ony o u 
^ I t u o u ^ h l ' i c c o f e n t o i t h p h a r d e n on t h e p r o s e c u t i o n 
i s s i a t e d t o be t h a t i t i c u s t p r o v e v o l i r t a r m e & e b e y o t d 
?97 s u p r a , f n . 413 
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a r e a s o n a b l e d o u b t , i t i s c l e a i x h a x -U i s • c a n s 
beyond j^ny, d o u b t . l h e b u r n e r on t h e p r o s e c u t i o n i s t o 
p r o v e s i f i r a t i v e l y t o t b e s a t i s i p c t i o n o f t h e t r i a l ] u d £ e , 
t h a t t h e s t a t e m e n t or c o n f e s s i o n \ as v o l u n t a r y „ The o n l y 
s e n s e i n v h i c h a q u e & t i o i . o f do -Tot d i s e s , j t i s s u b ' i t i e d , 
i s \ h e t n e r t b e v o l u n t a r i n e s s has b e e n ]_ rovcd t o t h e 
s a t i s f a c t i o n 01 t b e ] u d £ e , because i f ae e n t c r x s i n s any 
d o u b t , i x h o i n o t le<°n so graved. 
A n , i n d u n e n e n t , 1 i o v \ e \ c r - l i . £ i i t , l e a d s t o xhe i n f e r e n c e 
ennx t h e C C I I X P & C L C > I of t i e ~ccused nox v o l u n t a r y . 
T t i r , t h ^ r e J o r c , i ^ o n i b e n t upon t h e p r o s e c u t i o n t o 
n e g a t i v e a l L i n d u c e m e n t s , b o t h ^ o ^ s i I S d/ id a c t u a l , f n 
600 
L v * f J - 1 u ^^y9 n u s o e l l , J . , o b s e x v e d s 
' The onus was u o o r t h e u r c e c c i t i o n t o c s t a L J i s h 
t n a t t h e c t a t e T e n t o f t h e p r i s o n e r v a s e n t i r e l y 
t r e e and v o l u n t a r y , and 1 t u i r l : i l w s n o t 
s u f f i c i e n t i o r t h i s ^ r p o s e t h a t t h e o f f i c e r 
s h o u l d s\ e a r t o fclus. he s h o u l d h a v e p r o v e d i t 
by t e ^ a t i V L n ^ t h e p o s s i b l e i nd u c e i e p I s by \vay 
o f hope o i ] : a r 1 h a t o 1 1 ! ! nave nade t h e 
s t a t e m e n t o i t b e p r i s o n e r m a d u i s s L b l e „ n 
c i a i l a r l y , x f t h e r e M S an i n d u c e i e n t n e u r i t , i t i s 
r e c e s s o i v t h a t t h e p i o s e c n t i o n p i o v e t h a t i t s c f i e c t - a s 
c f e a r l y rou oved b e f o r e t u e c o m e s e i o t i \ as a a d e „ I n A . v . 
5 n o c c t , i l „ Vo . A i u e c n t , s p i s , i n . 4 2 ? , I L . V . W I S p a r t , 
s u p r a , i n . 450 
L° v ° _&L£ 0 9 5 2 ) » 104 O . O . C . 402 ( u u t . 0 A . ) , a p p r o v e d 
m u . v . } oiliiantsupra, f n . 455 
bOO s u p r a , f n . 4^7 
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L a i i P i n £ f > a C h i n e s e p r i s o n e r i /as c u f x ^ r ' n g I r o n : t h e 
f e e t o f opiurn,, and v>as m a d e p i ^ s s e d o o i d i t i c r b^ reabOa 
01 Lhe w i t h d r a w a l o f t h e d r u g . »71n l e u i t h i s c o n d i t i o n , h^ 
.'as t o l d by a C h i n e s e i n t e r p r e t e r t h a t a <i an a l \ a y s ^e bs 
on b e t t e r by t e l l i n g t ne t i u l n . iVvO d a y s L c t e r t h e a c c u s e d 
c c n i c s s e d . A t h i s t r i a l , t h e p r o v i n g r y t i e p r o s e c u t i o n t h o t 
t h e a c c u s e d \ as c a u t i o n e d by a T a c i s t r a t e b e i o r e h i s 
c o n c e s s i o n v a s r e c e i v e d , ^as n e l d t o r e m o v e t h e e f f e c t o l t h e 
p i e v i o i s i r jducea>ent . 
ji/acre rhc c i r c u r r s t a n c -s ad>< i t o i o r e i,nau one , - t a t e i i e n t 
i j ode <y an c t c c s e d , \ i t n t h . s t - t c L e n t e a r l i e s t i n t i ' i e 
b e i n ^ c l e c i l y i n d u c e d , a ^ ^ s ' i ^ i i o J a r i s e s t n a t t h e l a t e r 
confcGsiot s o r s t a t e m e n t s T ^ i e t h e r e s u l t o i t h e -ame 
i n d u c e m e n t as t h e i o r u e r . Tn t h e s e c i r c u D ^ t a n c e s , t h e 
v o l u n t a r i n e s s o i t i e l a t ^ i s t ^ t e ' r . * -n t s o r c o n f e s s i o n s can 
o n l y ce p r o v e n , by t h e p r o s e c u t i o n n e c a t i v i j ^ t h e p i e o u j e d 
c o n t i n u e e f x e c t o f t h e e a r l i e r i n d u c e m e n t ri he b u r d e n i s 
s a t i s f i e d o n l y \h j en i t i s 1 » i o v e n t n a t t n e e a r l i e r i n d u c e m e n t 
7ss m f a c t d i s p e l l e d , and n o t t h a t i t mi^hfc have b e e n 
i , , 602 d i s p e l i e d o 
6 r , l s u p r a , i n , 4 8 S 0 
6C2 Gee, i t . v . b t e l f o f f U 9 0 9 ) , lb CJ.C.C. 366 ( C m t . G . A . ) , 
p e r j o s s , 0 . J . 0 . , a t p . 3 A ' , ^ v . i o u n c ? s u p i a , f n 0 4 1 J , 
L ° v « I _ v l e s ^ s i . p r a , i n . 413? And s e e , ' ' C o n t i n u o u s 
r cnC?s r - i o r i s " , sup j a , c . n -
- ^-;c -
i n r i l l c a s e s , i t i s ru-cesooiy b h ^ t t h e p r o s e c u t i o n 
s a t i s r y t h e t r i a l j u d ^e t h a t t h e c o n i e s s i o n ^ds u o t t h e 
r e s u l t 01 dny < inducement h e l d o u t t o the a c c u s e d by a 
p e r s o n m a u t h o r i t y , Tn c a s e s 01 v e r b a l i n d u c e m e n t , 
i t i s c o n c e i v a b l e t h a i , a l t h o u g h t h e i nd ^cement, c a n n o t 
be u e ^ o t i v e d by t h e p r o s e c u t i o n , t n e c o m e t r i o n may s t i l l 
oe a d u i t b e d a s b e i n ^ v o l u n t a r y , i i t h e p r o s e c u t i o n c a n 
3 ovv t n a t t h e p e r s o n h o l d i iL o u t t n e i n d u c e m e n t was r o t 
cx ]ier, on m d u t a o n t ^ \ i t h i u t h e r i l e . 
A l t u o <r t ' ' £ u . bum o i e v i d e n c e vo id v < i y v v i x h e a c n 
c a s e , i t i s c l e a r t i r - t t ie s o l e t e s t i m o n y o i t h e p e r s o n 
o i p o l i c e o f f i c e r b a ^ m ^ t h e s t a t e m e n t s , t h a t i t \>as 
T T c l u n t a r v and r o t t h e i ^ 1 I t o f t n r e a t s and p r o m i s e s , 
i s n o t su n c i e n t t o - a x i s J ^ t h e b u r d e n . " o i a u l a r l y , 
i t has been h e l d i h a t t h e s t a t e m e n t s o f a n a c c u s e d t h a t 
no 1 u d u c e m e r i s h a d been h e l d o u t , o i tUdt t n e s i a t e i r e n t 
was v o l u n t a r y , d o t s n o t p r o v e 
n . an i n d u c e n e n t Led u o x b co made t o h e r or 
d e s t r o y t he t a c t t h a t one \ as made, much l e s s 
603 A. v„ L i c k (2 ) U 9 4 7 ) , &9 ^ . O . G . 312 ( O n t „ o . A . ) ; 
R0 v . l u I t j ^ s u p r a , I n . 487 , l ^ i c n a r d v . L . ^ o u p r a, 
i n . 4?9o b e e , b - n'^ey v . A B > s ' jpr a, I n p e r 
Ant 0. d . , a b | . 4 4 1 . 'bhj n a u l t v . t ] . &upr_a, 
f n . 459-
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t e n d t o r emove t h e i n f l u e n c e o f L t 0 ! t 
I t w o u l d a p p e a r t h a t t h e mmminm e v i d e n t i a l 
r e q u i r e m e n t t o r t h e p r o s e c u t i o n t o meet t h e b u r d e n u p o n 
i t on i he v o i r d i r e , o r t r i a l w i t i i ^ n a l i i d l , i s i c r i t t o 
l e a d e v i d e n c e o f a l l t h e c i r c u m s t a n c e s S U L r o u n d i n g t h e 
t a k n g o f t h e c o n f e s s i o n f r o m t h e a c c u ^ d . La o t l m - i v o r d s , 
t b ^ r e must be a f u l l p i e s e n t a n o n o f known f a c i e by t h e 
p r o s e c u t i o n b e f o r e r f u . , d - i - G o f v o l u n t a r i n e s s by t h e t r i a l 
l u o ^ c w i l f ensue o^^^ t h e b u r d e n on the p r o s e c u t i o n i s a 
6 0 1 TL v , "Y o]mr->pJ£XJ > t p » ^ 1 ' % p<~r v r a h a m , w ' . J . a t 
p . 5^2 , f . v . i Qv l e f t , , su e r a , f a U 2 
f ' o n p H i e , f i p be v i s (lQb4 ) 7~~9 G 23b ( ' w f „ l . b 0 j 
v^heie i x 7" s" "he TcT t h a t i t * as n o t n e c e s s a r y t o a sk 
t h e \ i t nee s p r e v m ^ t h e e o n i e r s i o \ h e t h e i any 
t h r e a t or i n d i ce> e n t h a s b e e u h e l d o u t , n a c o m p l e t e 
a c c o u n t o f t h e m t c r v L e v * i s £ i v e u and no s u s p i c i o n 
i s a r o u s e d . Cn K . v . Q_ fHara i l 9 A b \ 8b o .w' .w 75 
( i i . m . C -a.) t h e hc-ddnote s t a t e s ±11 p a i t w h e r e a t 
t h e t r i a l ^ i t h m a t r i a l exs t o t h e a d m i s s i b i l i t y 01 
a c o n r e s s i o n , t h e o n l y e v i d e n c e a d d u c e d i o t h a t t h e 
a c c u s e d , t a ^ e n i n c u s t o d y \ as c l v e L 1 c u s t o m a r y 
w a r n m , , and no e v i d e n c e was c i v e n by t h e p o l i c e 
o i f i c c i s t h a t Luc . t a ten e n t vae ^ade i r c e l y a n d 
v o l u n t a r i l y , o r a s t o xhe c i r c i m s t a n c e s u n d e r \ i n c h 
t n e c o n f e s s i o n ^ as made, and t h e a c c u s e d was n o t 
t o l d o f h i s 2 i t h t t o t e s t i f y as t o t h e a d m i s s i b i f i t y 
o f t h e c o n i e s s i o n , t h e r e hes n o t b e e n a o U i x i c i e n t 
i n q u i r y t o > a r r a n t t h e a c t ' i s ^ i o n 01 t h e c o n i c s s i o n 0 
t o t i e c a u t i o n o r w a r n i n g ^ e n t r a j f y , s e e , s u p r a , 
b C y h e e , f o r e . ^ . , jb._ v . ny f c- s , s u m a, f n 0 597, p e r 
l i o g e r s , Jo 
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b ^ r d e n o i p r o d u C ' n g a l l e v i d e n c e r e l e v a n t t o t h e m a k i n g 
o i t h e c o n f e s s i o n by t h e a c c u s e d , e»nd an i n t e g r a l f a c t o r 
m t h i s b u r d e n i s t h a t t h e p r o s e c u t i o n p i o d u c e as w i t n e s s e s , 
a l l p e r s o n s i n whose p r e s e n c e t h e c o n f e s s I O U was r u o d e . 
c e r t a i n s t a t e u e n t s made m, t h e a c c u s e d m i ne p r e s e n c e o f 
L i v e d e t e c t i v e s and a c l ^ k \ e r e v o l u n t a r y , on t h e e v i d e n c e 
o f one c i t h e f i v e d e t e c t i v e o w i t h o u t q u e s t i o n i n g t h e o t n e r s 
as t o t h e v o f u n t d r / n a t u r e o i t ^ e s t a t e m e n t s , a nevj t r i a l 
"'as o r d e r e d , •Is t h e l ° a m e d l ' u f i , 0 r ' , obs r v e d m 
1o l i i ^ u I L v . i f ^ ? ^ a d e c i s i o i o f t h e ouprenre C o n n o i Unnada-
6r;6 S ' t iTo , Tu 4 30 
607 / 1 9 3 3 / ~ . 0 J . 509, a t p , 515 a p p r o v i n g _»j anke-y v . I L , 
su p r a , f n , 4-4 0, dud a p p l i e d m l i - o p e r v . ? s u p i ct, 
f n . 5 5 1 f l t b c u ^ h cae a b s e n c e 01 t h e p ' - r o o r s as 
w i t n e s s e s n a y , i n c . r t a m c i r c j n i s t a n c e s , be a d e q u a t e l y 
e x p l a i n e d , i t i s d i i T L c u l t t o s e e nov , t h e s e 
c i r c u o n s t p L J c e s , t h e t r i a l j u d a e c o u l d cone t o a n y o t h e r 
c o n c l u s i o n t h a i bhot t h e c o n f e s s i o n v/as ( o t p r o v e n 
v o l u n t a r y . „ t i s open t o t h e a c c u s e d t o c a l l a l l 
p e r s o n s who w - i e p ^ e ^ e n t , even i f i t c o n e s o u t by 
c r o s o - e x a a i n a t i o n t h c t t h e r e v e r e o t h e r s . n. v . 
j - i c j r l e f l o e tcxl^ 1,1 L j <i 3 y , 39 0 . 0 0 . 1 ( A l t O . U . A . ) 
I t 1 s u b . i t t e d t h a t t h e p r o s e c u t i o n mus t d l s o c a l l , 
i f c Lrcu rr s t a n c e s a d m i t , any and a l l p r s o i s who had 
c u s t o d y o f t h e a c c u s e d 1 m m e d i c t e l y p r e c e d i n g t h e 
m a l t i n g o f t h e c o u i e s s i o n , V v h e t h e r t h e y w e r e p r e s e n t 
a t t h e m a k i n g o f t h e c o n f e s s i o n o r n o t . u o u e v e r , s e e , 
v ° ' c r ' O u r t y ( 1 9 3 0 ) , 2? X W . , . J J . 275 ( ! . _>. 'J . A . ) , t o 
t h e e f f e c t t h a t , i f l e f e n c e c o u n s e l w i s h e s t o q u e s t i o n 
a u o l i c e o i f i c e r who v a s n o t p r e s e n t , he m u s t s u r e s t 
so a t t h e t r i a l . ^ee , a l s o , R. v . Pimps o n , s ^ o r a , f n . 
h j l , f o l l o w i r c T m f f a u l t v . x i _ . , . T^_, and 1<0 v . j L a c h 
-=nd d C L i e , su ,vi a . f<-<. 32^ 
I n i J . vo p e a b r cofce , 60b v^nere che t r i a l j u d g e c o n c l u d e d t h a t 
"V/here s ' j c h a s t a t e m e n t J S e l i c i t e d i n t h e p r e s e n c e 
01 s e v e r a l o f f i c e r s , t h e s t a t e m e n t o u ^ h t , as a r u i e , 
n o t t o b e a d m i t t e d u n l e s s ( m t >e a b s e n c e o i s o j e 
a d e q u a t e e x p l a n a t i o n 01 L i e i r a b s e n c e ) t h o s e v h o >»ere 
p i e s e n t a r e p r o d u c e d by t h e C r o w n as w i t n e s s e s , a t 
l e a s t f o r CiUbb-fcXdiitiuTiot' on b e h a l f 01 t h e a c c u s e d , 
a n d , v n e r e t h e s t a t e n e n t p i o f e s s e s t o ^ i v e t h e s u b s t a n c e 
o f a r e p o r t o f o r a l a n s w e r s t i v c n by the a c c u s e d t o 
i n t e r r o g a t o r i e s , v i t h o u t r e p r o d u c i n g t h e q u e s t i o n s , t h e n 
t h e w n t t e n r e p o r t o u ^ h t nob t o be a d m i t t e d i n e v i d e n c e 
u n l e s c t h e p r s o n wno I S r e s p o n s i b l e i o r i t s c o m p i l a t i o n 
i s (he-re a c a m in the a b s e n c e o i some a d e q u a t e 
e x p l a n a t i o n o i h i s a b s e n c e ) c a l l e d as a w i t n e s s . H 
A f t e r ° e v e x a l y e a r s o i d o j b t , i t v o u l d no\ a p p e a r t o 
be s e t t l e d \c O d na.da t h a t i f t h e a c c u s e d t e s t i f i e s on t h e 
t r i n l f i t n i M a t i i a l as t o t h e adnri s s i b i l i t ) OJ a c o n f e s s i o n 
a d ° by b i i , i t i s nnen t o the j f o < - n c u t i o r Ln r . o s s -
e x a i m a t i o u t o a sh h i ^ l i t h e o o u i e s s i o n i s t r u e . i h e 
q u e s t i o n f i r s t a i o s e it t n e In/ f i s h case o f L v 0 ^ a m ^ o n d 
v h e r e n u m p b i e y s , " i . , d e c i d e d t t u t t h e que t i O u \ as 
P i r i s s i b l e r s be 
1 , u - r e l e v a n t t o t n e l 0 u c v h e l h e r t h e s t o r y \ h n c h 
t h e a p p e l l a n t \ as t h e n t e l l i n g o f b e i n g a t t a c k e d 
and i f l u s e d by t h e p o l i c e vas t r i e or j o l s e , " 
2 " - r e l e v a i t t o KUOV v t i e h i e r he was L a d e t o t e l l 
t b e i r u t h or v J ' e L i e r he made t o say a number 
o f t t . s v h t c n v i £ j r t r u e . ' 1 
j> " - r e l e v a n t t o t h e q u e s t i o n o f how he e a m e t o mahe 
and c i , n t h - t s t a t e m e n t " 
i 'o 'Tr y e a r s l a t e r , t i s d e c i s i o n v as d o u b l e d m t h e c a s e 
°~t J . « V o l ! £ 3 - i J 2 i i l > ^ L ^ r e l l i 1 he T-I l t i s h C o l u m b i a C o u r t 
60c5 v n i _ s i n p j a, i f i . 2 t 2 
b09 s j n r a , j n . '502 a t p . 474 
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o f a p p e a l , t h e l e a r n e d 0 ' n a l l o i a n , J . A . , o b s e r v e d , 
j x ' o b e r b s o n , S i d n e y S m i t a , J e d A . , a t r e e i n ^ . 
" i n t h i e l e s t a s p e c t y i " „ i a r * c c1 1 ° 4 1 ^ , 2 C 
C r . 4 p p . r L o 84 V;as t o r c h e d on™TncTi7r o 1 1 y . I f 
t h a t d e c i s i o n r e f l e c t s t h e u n a l j u d i c i a l v i e w 
h e l d i n i d n r , l a n d , t '~e p o . r t w i l l no d o n b t a r i s e 
_L t ^ e f u t u r e A e t h e r ^ t ' -ar-.s a s i ^ n n i c a n t 
d _ i v e r c e n c e i i o u the j u i i s p r u d e r . e e i v o n t h e 
o d T i c s i b L l i t ^ o f c c i U c o C L O n s cind L T U I S v i t h i p 
t r i a l s 1 ^ l i i c 1 ' has oa< n L ^ i l t up i n ^ r n a d a i o r t n e 
' i o - t o s i t > i t n n t n e l a e t t v e n t ^ - i i v e , e a r s , As 
"i u>~d e^s cood '^e L i ^ n d ox d e c i s i o n m C a n a r d a 
c o n f e s s i o n i s i ox e v i d e n c e u t i t i f L >e u n a ! j u d ^ e 
d e c i d e s i h f t i t _s v o l n n u r y a n r l o d n i t s i t c s 
e v i d c - n c e , a nd u I s o t 1 > a t h i ? " o b j e c t o f a * i r i a 1 
v i t . i r, a i r i : 1 ' i ^ " c r ' i " L 3 » f i " c J * Q < h ^ i ' e 
c o i f i s n u n u i _ ^ ^ I C ' I i s 10 t i e v a r y t I d e ) 
b u t i l e t 1 - . ! i t i r v o l ' r . r . L / and uence J d / i s s i r l e 
m e v i d e n c e 
i LO 
± h e d ' c b o i 1 1 L i -^ L j ( „ , _ i v o hicij ' jyond 
-R D o v . r , ' e e r , J O I I C L a n : i a n f d • ^ l a n n t h e i u U 10 
a c c c _ v . J - ^ ^ 1* - ^ j r ? 0 ^ I ' ^ c i J . i L i Lie j - o l l o v ui,_ 
612 
v e a i , ^ „ v . n c d u j j o X p i ^ c l y d i S c L i ^ e U > i t h t h e La 
l a n t e d e c i s i o n , a n d a l l , i , d , m a L M L : i c v i ' c J v . 
(13 
j e L ^ h j L l l , o D t d v e a 0 
" i do n e t s ov\ u n d e r t h e t ' i s . o f ' c i er"1 I 1 I l i \ d ' 
! he C O ' L L c - n t r a n s u t t \ nax i . s u i i i a l l y an 
c i q LL o s i : . n t ' CM i i I u i ] i t , ' a t T I L C o i f ee s i on 
_ n t o on i L ^ I L J O I O . . m a c c u o t d . 1 a t o u l d b e 
CIO s - r a , f n . 608 
b l l 
612 
b i d 
1 9 5 8 / 
1^52) O C i 1 
s u p r a , i u 
80 (w A . ^ 
. 847 ( h r s k , F 8 , f t , ; 5 0 
602 
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^~iuLasnz t o our e c s p t e u s t a n d a r d s and p i m c i p l e s 
OT r j f o t i c e , i t 0' 11 u j v i t e -^nd s n e o u i c ^ e 
e r u t a l i t y m t h e h r n - ' l i r ^ OL p e r s o n s - u s p c t c e Ox 
co" ri i t t ed o i ^ A C u a „ . » U n l / t he j u r y Lcia 
p a - s u j on The t r u t o. ' i . i c h t o i t h e c o n f e s s i o n 
1 J 1 i ic Li o n b on e v i a e n c c l c l u i l ^ bcioic i t , " 
b ~ r e r h i a l l o r c n J . A o , in ,^LCJIJ 1 1 e o n u e u r ^ o i i L j s e l l t o 
ar^ 'ue t h a t one S l t r u t h " o i a e o n F e s s i o n v <u,s ->ot ar i s s u e on 
J | 1 1 0 v c i r r^ ! - r e % I t r i a l v ' l t t u r a t r i a l , o r r l e v a n t t o t h e 
s o l e L s i u e o i 1 h e t h ^ r t n e c o r i n f ^ i c n i s \ o l u a t j r y , i h e 
leiiheC h u l l , j ' , i ' n l c a p o r o v i t i r t h i s , a l i o i y p l i - d 
t h n i t o &llo»« s u c h a r n v i i ; n i o u l d ^ ^ u t t i n c c i p o l l i n g i he 
t H a c c u s e d t o l t i c r i m i t a , t c h i r t < s - l i 
i he q u e s t i o n a^c-a a r o s e m \ . Pc b L - i g " ^ I n t h a t 
c ^ s e , o . u d c c u s e d a p p e a l e d L I O I < i _ c o u v i c t i o n , by a ] u d p e 
u i U i n , \ t h o u t a ] u i y , i o r y J t C c U L b a s s a u i t m ^ an 
e l e v e n v - a r o l d i r l . One o i t i e L r o ' ; i l s o f a p p e a l v as t h a t 
or. t h e venrp d i i e 9 t h e t u a l j u d e i ad e d i t e d s h e t h e i a 
° t a t e nen t nade by t h e o c c u s e d ^ as t r u ^ . f h e u a j o r i t y o f t h e 
O n t a r i o C o u r t O i A p p e a l h e l d t h a i Lne> \ e r e bound oy j _ v . 
616 61? 
ha . l a n u e , b u t , f a r c i n , J . ^ e , d i s ^ e n t m ^ , obs r v e d o 
014 J - 9 A I J s t i r , i , C o o p e r , ^ ch, \ i bp l i t y o l ^ o n f e s g i o n s . 
The l u ^ a c t o f the_ 1 u l e j i~~]x.. v7" nCUH~ond' (1"9 51T), 1 
c r . L i . C O 4 6 , J 0 i o r t o n . Do \ e need a Code o f 
i ^ v i d e n c c ^ ( l o ( o ) , OX O a n „ O. , c v . 35, a t !•. 37 e t _ s e q 
615 / 1 9 6 6 / 2 C D C 190 (Onto o 0 A . 
§„a. ~IJ3 9 6 1 1 
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! " ' be t r i a l w i t n m a t n a l has a l i m i t e d o b ] e c t t o 
e n a b l e t h e t r i a l ] u d = - t o d e c i d e w h e t h e r a n 
i n c u l p a t o r y s t a t e m e n t rdde t o p r i s o n s i n a u t h o r i t y 
] s a d m i s s i b l e by e x a m i n i n g t h e c i r c u m s t a n c e s 
s u r r o u n d i n g i t s m a k i n g . To use s u c h an o c c a s i o n 
t o o b t a i n v e r i i i c n t j . C i : f r o m t h e a ccused 01 t h e 
t r u t h o f h i s s t a t e m e n t i s bo d e p a r t f r o m t h e 
n u r p o s e f o r ^<hich t h e v o n d i r e i s h e l d , and i s 
t o p r e j u d i c e t h e a c c u s e d u m a i r l y i n t h e v e r y 
q u e s t i o n o i a d m i s s i b i l i t y . ' ^ u t t i n ^ the m a t t e r 
a n o t h e r way , tne q u e s t i o n A n e t h d a c o n f e s s i o n 
i s t r u e e v e n i f l e l e v a n t t o t h e i s s u e o f i t s 
v o l u n t a r i n e s s ( a n d hence a d m i s s i b i l i t y ) i n v o l v e s 
r e s o r t t o a l i n e o f i n q u i r y t h a t goes so much 
b e y o n d t h e i s s u e f o r w h i c i i t i s i n v o k e d as t o 
•7 3 ice i t i m p r o p e r e i t t i e r t o i n m a t e i t o r p u r s u e 
i t " 618 
On L u i t h e r a p p e a l co t h e supreme C o u r t o f C a n a d a , 
h a l l , Opence and P i / e o n , J . J . , d i s s e n t i n g , i t was h e l d 
t h a t t h e a p p e a l s h o u l d be d i s m i s s e d L . a r t l r n d , J . , 
n n t i r . f an o p m on c o n c u r r e d m by a u t e u . v , A b b o t t , 
Judeon and h i t c h i e , J . J o , s t a t e d a1 p 5 P 7 O^ t h e r e p o i t . 
u l am J n a g r e e m e n t \ i t h t h e c o L > c f u s i o n s t a t e d in 
t h e 'lammond c a s e . > / i i . l e i t i s s e t t l e d l a w t h a t an 
i n c u f p a t o r y f t a t e m e n t b y a n a c c u s e d i s n o t a d m i s s i b l e 
a g a i n s t h i m ' i n f o s - i t i s v o l u n t a r y , and w h i l e t h e 
i n q u i r y on a v o i r d i r e i s d i r e c t e d bo t h a t i s s u e , 
and. n o t t o the* t r u t h oT t h e s t a t e m e n i , i t does n o t 
f o l l o w t h o t t h e t r u t h o r f a l s i t y o i t he s t a t e m e n t 
• rus t be n r e l e v a n t t o s u c h an _ n q m r y . n 
O a ^ t v r l ^ h t , O . J . ^ . , i n a s e o o r - t e m a j o r i t y o p i n i o n , 
> r o t e , ' hi l e < a c r c e ] n t t h a t t h e q u e s t i o n - I s i t t r u e ? -
v as t e c h n i c a l l y a d m i s s i b l e s b e i n g i e l e v a n t t o t h e 
0 9 C 
c r e d i b i l i t y o l t h e e v i d e n c e * 
618 ^ e e , P n ^ l a n d , u b i s u p r a , c s/(u) 
619 Pe C l e r q v . A . ( 1 9 6 8 ) , 70 P » L . I i . ( 2 d ) 530 
6 2 0 s u ^ r a , f n . 6 1 9 , a t P» 555 
n nov e v e r , w h i l e L t c a n u o t be s a i d t h a t t h e q u e s t i o n 
i as l e g a l l y i n a d m i s s i b l e , i n my r e s p e c t f u l 
o p i n i o n , t h i s w<s e m i n e n t l y a case i n v h i c h t h e 
t r i a l j u d g e s h o u l d , i_n t h e e x e r c i s e o i h i s d i s c r e t i o n , 
have r e f r a i n e d f r o m p u t t i n g t h e q u e s t i o n * . . . " 6 2 1 
b u t t h e l e a r n e d j u s t i c e h e l d t h c t b u c i i a m i c t c t K e n e x c i c i s e 
Ox d i s c r e t i o n , r s s n o t s u i i i c i e n t t o endow t n e C o u r t w i t n 
j u i i s d i c t i o n , wh j . ch i s l i m i t e d t o d e a l m t - w i t h e r r o r s m 
1 aw. 
h a l l , J . , d i v e r t i n g , , h e l d t h a i c t s h i n g t h e a c c u s e d -
Ts t h e - s t a t e m e n t t r u e 9 - ' ds t a n t a r i o u n 1 t o a s k i n g h i m i f 
he nas L u i l t y o f t h e o l i e t . e e . Opence and 1 r g e o n , J „ J , , 
i n s e p a r a t e d i c s c n t m g o p m i o i ' S , a ^ r - e d i i t h h a l l , J . , 
a d d ' n ^ t h a t t h e q u ° s t i C " s h e I d n o t be a l l o w e d b e c a u s e o f 
t h e p r e j u d i c e t ^ t ^ e a c c u s e d . ] h c e o n , J , s l a t e d i n h i s 
j u J^ m e n t . 
" b e c a u s e t h e r i l e a g a i n s t c o m p u l s o r y s e l f -
i n c r i t o m a i i O ' j i s t h e r o o t o i t h e o b j e c t i o n , 
I c a n n o t a r e e t h a t t n i s i s a r a t t e r o f 
j u d i c i a l d i s c r e t i o n i e s p e c t i n & t h e e x t e n t 
6 2 1 A p p r o v i u c J j j o r x -c l i a t r ' . ed v . rt. / 1 9 4 9 / A 0 C 1 8 2 , a t p . 
1 9 2 , where L O J d ha p a r q s t a t e d . " . . . c a s e s l U t - t 
o c c u r j n \ m e n i t \ o u l d be u n j u s t t o a d m i t e v i d e n c e 
o f a c h a r a c t e r g r n v e l ^ e j u d i c i a l t o t h e a c c u s e d 
e v e n t h o u g h t h e r e ma^ be some t e n u o u s g , round 1 0 V 
h o l d i n g i t t c - e n n i c a l l y a . d m i s s i n l e . Tne d e c i s i o n 
_nust t ^ e n be l e f t t o t h e d i s c r e t i o n and t h e sense 
o f i a i m e r _ s o f t h e j u c g e . " Compare t o L a s k m , J . , 
s u p r a i n 0 6 1 7 . 
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o i c r o s s - e x a m i n a t i o n or c r e d i b i l i t y . Tn 
c o n s i d e r i n g t h e c o g e n c y o l t h e r e a s o n i n g i n 
X L . vo riarjjmund . ue s u o u i a bea r m m i n d t h a t , 
i n t h e h n i t e d K i n g d o m , J u d g e s a r e a l l o w e d t o 
comment on t h e o m i s s i o n o f t h e a c c u s e d t o 
t e s t i f y . I n t h i s p e r s p e c t i v e i t i s r u c h l e s s 
o b n o x i o u s t o p e r m i t i n c r i m i n a t i n g q u e s t i o n s on 
t h e v o i r d i r e t h a n u n d e r a s y s t e m w h e r e s u c h 
comments a r e s t r i c t l y p r o h i b i t e d . " ^ 2 2 
A l t h o u g h t h e l a w n u s t now be t a e e n as p . i ^ i t t m , ? t h e 
c u e s t i o n - I s i t t r u e ? - t o be asLed t h e a c c u s e d on t h e 
t r i a l v « i t h i n a t r i a l , t h e s o u n d n e ° s o f I lie r e a s o n s t o r so 
a l l o v i n ^ i t , i . e . und t - r t h e ^ u i s e o f c r e d i b i l i t y , m u s t 
s t i l l be open t o q u e s t i o n . S i m i l a r l y , a n o t h e r i m p o r t a n t 
q u e s t i o n - t h e e x t e n t ol t h e d i s c i e t i o n o f a t r i a l -judi£e 
xo r e f u s e a d m i s s i b i l i t y t h e ^ r o ^ n d s o f p r e j u d i c e t o 
t h e a c c u s e d - a p p e a r s t o h ( ve been t h o u g h t l e s s l y 
d i s c a r d e d by some o f t h e l e a r n e d mej b a r s m t h e bupreme 
e o i r t . I f i t i s n o t s t i l l open t o r t r i a l j u d g e s i n t h e i r 
d i s c r e t i o n t ^ d i s a l l o w t h e q u e s t i o n b e m ^ a s k e d , t h e n i t 
m u s t , i n d e e d , be r v e r y s p e c i a l case \heie d e i e n c e c o u n s e l 
s h o u l d a l l o w the a c c u s e d t o c i v e t e s t i m o n y c n t h e v o i r 
d i r e . 
622 Se3, s u i l L £ ? ^ 1 4 . 
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i n F u n c t i o n s of Judge and J u r y 
The q u e s t i o n of a d m i s s i b i l i t y of an e x t r a -
j u d i c i a l s t a t e m e n t or c o n f e s s i o n i s a p r e l i m i n a r y i s s u e 
t o be d e c i d e d by the t r i a l judge m t h e a b s e n c e o f t h e 
623 
j u r y . Whether a s t a t e m e n t o r c o n f e s s i o n i s 
a d m i s s i b l e i s s o l e l y dependent on w h e t h e r i t i s 
v o l u n t a r y , and t h e b u r d e n o f p r o v i n g v o l u n t a r i n e s s 
a f f i r m a t i v e l y and to t h e s a t i s f a c t i o n o f the t r i a l judge 
624. 
i s on the p r o s e c u t i o n . As P i c k u p , C . J . , s t a t e d i n t h e 
625 
O n t a r i o C o u r t of A p p e a l : 
"The c o r r e c t p r i n c i p l e . . . i s t h a t t h e b u r d e n 
upon t h e Crown i s t o prove a f f i r m a t i v e l y t o 
t h e s a t i s f a c t i o n o f t h e t r i a l judge t h a t the 
s t a t e m e n t sought t o be a d m i t t e d m e v i d e n c e 
was a v o l u n t a r y s t a t e m e n t . The o n l y s e n s e m 
w h i c h t h e q u e s t i o n of doubt p r o p e r l y comes 
i n t o i t . . . i s t h a t the v o l u n t a r y c h a r a c t e r 
o f t h e s t a t e m e n t must be p r o v e d t o t h e 
s a t i s f a c t i o n of t h e t r i a l j u d g e , and i f t h e 
t r i a l j u d g e i s i n doubt a b o u t i t , i t h a s not 
been p r o v e d to h i s s a t i s f P c t i o n , " 
623 S e e , s u p r a , f n . 576 
624 S e e , s u p r a , f n . 581; R . v . R e g n i e r ( 1 9 5 5 ) , 21 
C . R . 374 ( C . A . ) 
625 R . v . L e e , s u p r a , f n . 5 9 9 , a t p . 4 1 8 . As t o 
r e a s o n a b l e d o u b t , s e e , s u p r a , f n . 5 9 8 
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When t h e p r o s e c u t i o n o l i e r s e v i d e n c e o f an a l l e g e d 
c o n f e s s i o n Dy t h e a c c u s e d , i t i s the d u t y o f t h e t r i a l j u d g e 
t u e n q u i r e i n t o all t h e c i r c u m s t a n c e s s u r r o u n d i n g t h e m a k i n g 
o f t h e c o n f e s s i o n o r s t a t e m e n t by t h e a c c u s e d , I f t h e t r i a l 
j u d i e i s n o t c o m p l e t e l y s a t i s f i e d , o r e n t e r t a i n s so>re d o u b t , 
as t o t h e v o l u n t a r y n a t u r e 01 t h e c o n f e s s i o n o r s t a t e m e n t , i t 
627 
v v i l l be r e j e c t e d . I f 1 tie j udge has any d o u b t , l ie has no 
d i s c r e t i o n t o a d m i t t h e c o n f e s s i o n o r s t a t e m e n t . T l i e r e i s , 
h o w e v e r , m a c a s e s , some c o n t r a r y s u g g e s t i o n , t o t h e 
e f f e c t t n e t t n e j u ige has a d i s c r e t i o n t o a d m i t as w e l l as 
628 
e x c l u d e . I n K v . K o b i c h a u d , J d e c i d e d i n t h e New u r u n s w i c k 
626 See , f o r e . g . , ft. v . h ' C r a w , s i pra_ ? f u . ^ 2 2 , i t . v . 
E l 1 1 o 1 1 ^ s u p r a , f r . 439? ft. v . b e a b r o o k e , s u p r a , I n . 
450,""^. v~. C h a s e , s u p i a, f n . 58b 
C27 oee , f o r e . g . , A . v . b r e n e r su \ r u , i n 4 3 ( h i ^ e t e n g o v . 
L . . ( i 9 5 i ^ , 12 o . i t . 22- T ^ x y r 
628 ft. v x ' o b i c b a u d , =fgp_£1^5 f n . ^129 e t p . 372. See, a l s o , 
l _ e V o ^ c ^ o u r t / ? s u y r r , f n . 607 ? l a v . J r r l a h , s u p i a , f n . 
4 1 8 where t h e m a g i s t r a t e " v e r y d o u b t f u l l y " a d m i t t e d t h e 
e v i d e n c e , f o g e r s , J . , s t a t e d a t p . 306 " . . . we v e r e 
c a l l e d u p o i t o say w n e t h e r h e , m h i s d i s c r e t i o n r i g h t l y 
e x e r c i s e d , s h o u l d have r e c e i v e d i t . " I n t . v . i o d n e y 
( 1 9 1 8 ) , 30 w C . C . 259 ( O n t . C . A . ) , L a l c h i o r d , J T 7 ~ s T a t e d 
a t p . 2 6 7 . " B e f o r e a d m i t t i n g e v i d e n c e o f s t a t e m e n t s so 
made , the m a g i s t r a t e o r j u d t e s h o u l d be s a t i s f i e d t h a t 
no i n d u c e m e n t w h a t e v e r has b e e n h e l d o u t t o t h e a c c u s e d 
b y any p e r s o n h a v i n g a u t h o r i t y o v e r h i m . . . L u t , i f 
s a t i s f i e d t h ^ t t h e s t a t e m e n t has been o b t a i n e d by f e a r o i 
p r e j u d i c e o i hop^ or ad v a n t a g e h e l d o - i t b y a p e r s o n i n 
a u t h o r i t y , he s h o u l d m my o p i n i o n , d e c l a r e the e v i d e n c e 
a d m i s s i b l e . The m a t t e r i s l a r g e l y , i l n o t e n t i r e l y , one 
o f d L s c i e t i o n . . . " And see , j i . v . A l b r e c h t ^ s u p r a , f n . 
4 2 9 . 
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C o u r t o f A p p e a l , B a x l or , C h . , o b s e r v e d i n r e n d e r i n g t h e 
j u d g m e n t o i t i e c o u r t . 
" T J n e t h e r i t v as v o l u n t a r y o r n o t v as a q u e s t i o n o f 
f . i c t i c r h i m and l o r h i a a l o n e . he U u J e r x e v i e w 
a l l t h e u i r c u r L o i a u c i - s f r o m t h e t i m e o f t h e p r i s o n e r s 
a r r e s t t o t h e ' ' a u n ^ of t he c o n f e s s i o n and i t v,as f o r 
hx.o"_ j o e x e r c i s e _ a _ J L e £ a l _ d i s c r e t i o n as t"o' \ he bher i t " " 
\\as_ v c l u n t a i >• o r _ g n d u c e d , a i i e c t e d by x e a r or 
c o m p u l s i o n 01 s n t n e l y i r e e . n (my l t n l i c s ) 
L u t , as t h e l e a r n e d D u f f , C. A . , n o t e d _n t h e b u p x e ^ e 
C o u r t o f C a n a d a . 6 2 9 
628 do v . £_2j22m9bS,? spipi4? f n , 429? a t p . 372. bee 
a l s o , h.. v , ivicCroarb^, s u p r a , i r . 607. f n _ i . v . 
h m l a ^ , eupra ,~Tn"7" 4TC, \ Here" t h e l a g i s t r a t e u v e r y 
d o u b t f u l i y " a d m i t t e d t h e e v i d e n c e , h o l e r s , J , , 
^ t a f e d a t r . 306. " . . . *e ^ e r e c a l l e d j p o n t o say 
wl e t h e r h e , t n h i s d i s c r e t i o n r i g h t l y e x e x c i s e d , 
h o u l d ba^e r e c e i v e d i t . " I n i i . v . * c d n e y ( 1 9 1 6 ) , 
30 C 0 C 253 ( ( n t . P . A . \ l a t e n t o i d J . , s t a t e d 
a t p . 267 
" L o f o r e a d ' u l t i . 1 ^ e v i d e n c e o i s t a t e m e n t s so made, 
t h e a i s i r a t e o r jun>_e s h e 1^ be s a t i s f i e d t h a t 
no i n d u c e m e n t v h , ? i e \ c i has b e e n h e l d c u t t o t h e 
a c c u s e d h> any p e r s o n h a v i n g a u b h o r i t , o v e r b i n . . . , 
7 „ t , i i s a t i f f i e d t h a t t n e s t a t e m e n t has been 
o o t a i n e d b / x e a r o i p ^ j u d i c e o r hope o f a d v a n t a g e 
^ e l d o n t by a | , e r s o L j_n a u t h o r i t v , s h o u l d i n my 
o p i n i o n , d e c l a r e t h e e v i d e n c e a i m i ^ s i b l e . The 
m a t t e r i ^ i a r e l ) , i i n o t e n t i x e l y , one o f 
d i s c x f t - o n . . . " t j n d see , L . v . A l b x e c h t supx_a, i n , 
4 2 9 . " " 
i g T h u x a n l t v . h . s u ^ r a , i n . 4 5 y , ^ ^ . 515 
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" . . t ic d e t e r m i t j S t i o n o l any q u e s t i o n r o i s e d as 
t o x l i c \ o l u n t a r / c h a r g e t o r o f a ,•=.•; a t e i e n t by t h e 
a c c u s e d e l i c i t e d oy i n t e r r o g a t o r i e s a d m i n i s t e r e d 
bv i b e p o l i c e ^s n o t r > e i e m a t t e r O i d i s c r e t i o n 
f o r t h e t i b i a l j u d - ^ e , a? t h e c o u r t b e l o v i n n e a i s 
t o nave t h o u g h t . " 
I f t h e t r i a l ] u d r e on t h e i n a l w i t h i n a c r i a l i s n o t 
330 
a t i s f i e d , b e y o n d any d o u b t , i t i s o i o m i u t e d t h a t he T U G t 
x c l u d e t h e Lin c u l p a t o r y s t a t e m e n t , l o e x e r c i s e o f 
d i s c r e t i o n xs i n v o l v e d „ I i , on t h e o t n e r h a n d , t n e s t a t e m e n t 
o r c o n t e s s i o n i s p r o v c i t o i,e v o l u n t a i y , t h e t r i a l j u r i g e 
n , j ^ t h e c x e r c L e o f b i a ] L c _ _ t i o , e x e l 'do-
s t a t e m e n t or c c i f c s s ^ u n i f he dc -ms the ^ c n n - i ..JJ w h i c h t h e 
( 6 1 
c c n i e s i o n u s o b t e . n c d t o be u r f r i i t o 1 he c h o u s e d , 
o r i t ' e ' os no i s a t i c t i e d t t i c i t he a c c u s e d u n d e r s t o o d a l l 
- 3 2 
tne i i i p f i c a t I or s o f i c i a i i ^ L s i d - r e n t o r c o n f e s s i o n . 
f t i s ~ r . l ^ t '<e e x c l u s i o n o ~ t*ie s t a t t n t e n t or c o n f e s s i o n t h a t 
i ^ l e i t t o t h e d i s c i C t i C L o f the t r i a l j u d g e , \ b i c h i s t o be 
d e c i d e d u c c n t h e d i v e r s e and i s i t j c u l ^ r c i r c n s t a n c e o e l 
633 
each c a s e . 
63i ^ e ^ 9 i h v . s a a , i n 3 
6 3 1 o e e , l o r e . g . , v . J Q . O c , [ c i i c n J i e n d , J . , s u p r a 
f u . 418, i t . v . 2l2il^£? S U £ L £ ? 537 2" J^Jd i .? 
_su ;a a, f n 431? ^ . v . ^ T I T o t t , s u L j i a, m . 439 
6,,^ L e e , u . v . P p a u l i e u s -U r a , f n . /• 6^ 
63^ L ; c , f . v . AriL]_crson ? rr n r a , I n . 4 3 0 , p. r ^ l o a n , J . A . , 
a t L>0 2?ro u.. v . y O i l i s ^ 1 9 6 6 / 2 U o . G . 212 U G . o . . * . ) 
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Ln d c c i d " 1 i i c h i c t h . r t h e s t a t e m e n t i s v o l u n t a r y , xhe 
J ui L o l e u e t i i r e t be s a t i s f i e d m a t t h e s t a t e m e n t 
^ e ^ d ^ r e d i n e n d e m e v^as a c o r r e c t s t a t e m e n t o l \ , h o t t h e 
a c c u s e d had s a i d , 01 ' r t e n d t d t o s a y . l i v ac n o t 
- ^ a t i s i i e d t h o l i x v as -i he ^ a t t i e u t 01 t h e a c c u s e d , o r i f 
he has au j d o u b t or< che p o i n t 9 he i c ^ e c t t h e o f c a t e m e n t . 
1 1 t h e s t a t e m e n t 1 d.s x a l en by q u e s t i o n aud a n s w e r M e t h o d 5 
li i s n e c e s s a r y l o r t h e t r i a l ]ua ( _e t o e n q u i r e as xo t h e 
q u e s t i o n s as L e d . ' _ i t h e t c no e i e d f l a t u l e n t i s 01 » 1 , i t 
i s v e r y [_>ei 11 nc Lit x o r h i ^ 1 0 o a t i s i / i n i n s t i l t h a t L h t i e a r e 
no i n c o n s i s t e n c i e s m p o l i c e e v i d e n c e , c & o e c i f i l l y v h c i e 
^ 3 4 ]n f _ l £ t ? y v . L . 0 ) t s uyx ' a , i n , 5 h t , J J J I T s t a t e d 
'* r n ^ l i i J - ^ i i . V c i_° / s u p r o y i ] t 4 5 9 / t h e d r c i s i o n 
o l t h L c C o u r t ><cs t h a t t r i e e v i d e n c e p o i n t e d t o t h e 
coi e l u s i o n t h a t t h e s t d c e i i e n t t<-udei ^.d I U e v i d e n c e 
/ as n o t a c o r r e c t s t a t e m e n t 01 u h a t a c c u s e d had 
u i t e n d e o t o * a u _ £ £ , a l s o , i _ . v . 1 H i t . a n 11955") 
20 Coil 2b9 (Onto o A 0 ; , ax> c i ov , u ; - the r i owlish c a s e 
0 1 i _ 6 Vo x o b e r t s , u h i G u ^ i a , m . 27 c, ± ~r D e v l i n , J , 
H l o n r s T T ^ 4 ^ , I S i c P . r . lb4 ( 0 ^ p b e l l , G . J ) , 
\ h c i e a q u e s t i o n a^o t o > n e t h e r c e r t i . u w o r d s 
used \ r e t h o e e 01 t he a c c u s e d oc t h e i n t e r r o g a t i n g 
p o l i c e o f f i c e r . 
635 ee , f i h i _ f a u l t , v . A,, > ^59 
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DO n o t e s vv^ie Le l fen by t h e i n t e r r o g a t i n g o u i C c r s , ^ ^ 
Li t h e t r i a l j u d ^ e i s s a t i s f i e d c h a t t h e u t o n ; err e a t i s 
+ b a t o i t h e a c c u s e d , ne L J j & t t h e n o a u n e as t o \ h e t h e r 
t h e r e v*as any i nduceu e n t h e l d o u t t o t h e accused 0 I I t h e 
c i r c u n p t a n o e s be^ t h e q u e s t i o n o f w h e t h e r c e r t a i n v o r d s 
o r i currl ed t o an n u u c c r i e n t , he n u t t a s k w h e t h e i t h e 
a c c u s e d c o n l d have c o n s i d e r e d , 1 e l i e v e d o r i n T c r p r e l t d t h e 
>»ord& a*_ o i _ e r ' f ^ a r o i p c j u d i c e o r hope o f a d v a n f c a £ e « 
f i t h e t r i a l j u d ^ e c o t c l i d c G t h a t t h e y c o u l d so be 
i n t e r p r e t e d hv t h e a c c u s e d s he t h e n m e t c s c u r e h . r ^ e l l 
t h a t t h e < o r d b u f r j r l ac fc c c i r m n i C u 1 ed t o t h e a c c u s e d 
6 3 ° 
and h e l d o u t J J t o h i i by a ^ ; S O Q in a u t h o r i t y . \wne the i 
o i n o t a t a r s o n i s t o be co t s i a d c d t o ue a ^ r s o n m 
a u t h o r i t y d e p e n d s oi v h e t u r t h e a c c u r e d c o u l d ha \ e 
r ea f ot z S l y b e l i e v e d The >JJ S O t o be m a u t h o n t ^ o v e r 
h m „ ° ^ u ] r t n e t r ^ a l j u a ^ e c o n c l u d e s t h a t t h e i n d u c e m e n t 
c 1 6 > . e , ' t o v o i ' u 1 1 i j a n , s i . r a , I n . 6 3 4 
63V See, f o r e 0 £ e , i i . v . ( odv- i n j ^ u p r a , £r>. 4 2 6 , JL V . 
r i t 1 p i ^ uen a , H i . A ^ 3 ? and ^ e n e i a l l / s u ^ r a , c , 
6 3 8 " o r e 0 £ . o I t v 0 (ru t ^ c h o i d t , su , r a, I n » 5 9 2 
6 3 9 See , l o r e . ^ . , s_uprn, f n , 1 1 9 
64<S i . ' . v . I ' o r s e l l e r - — — v . ^ l i o ? ± . A l b r e c i r f r - , 
a j n r j _ , I n . 9 7 . - f c r e o f o , ^ v . L o i s e l l e , 
SMura, f n . 4 7 7 5 ^ » v . A I ' D I e c h t , s u ^ r a " I n . 4 2 9 
_ V o s u p i F , f n ~ T T 5 
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was h e l d o u t t o t h e a c c u s e d by a p e r s o n i n a u t h o r i t y , and 
cemj u n i c a t c d t o t h e a c c u s e d , he ' r u ^ t r e j e c t t h e s t a t e m e n t 
i s n o t b e i r ^ i v o l u n t a r y , u u l e - S t h e p r o s e c u t i o n can p r o v e 
t h a t t h e d i e c t o f t h e i n d u c e m e n t nad d i s o i p a t e d by t h e 
t i m e t h e a c c u s e d wade t n e r t a t e u e n t . 
I f t h e i s s u e d o e s n o t i n v o l v e \ o r d s o u o ' i e r t o t h e 
a c c u s e d , t h e t r i a l i u d t e * i l l e n q u i x e i n t o t h e t o t a l 
e i r c u m s t a n c e s t o sec i f t n e s t a t e m e n t 01 t h e a c c u s e d v as 
v o l u n t a r y . ! e l e g a n t c i r c u m s t a n c e s m c l u a e t h e a>-e and 
i e u t ~ ] 1 fc\ o f t e acowfcc1"1 and. : I L S p n y ^ i c a l \ e l l - h e i n ^ 
<nt t h e i i i e o i r i £ ( i n c t h e OC .JI e i e u t , t L i e 0 1 a ± r e e t , t i m e 
and l e n g t h 01 o n e s t i o n m 0 by t h e p o l i c e , Lyp^ o f d e t e n t i o n 
fcoJitary OJ c n a i d e o , j . l a c e c i m i e n o L a . t i o n , number 
o f i n f e r i o r a t i o n s , number o f o j i i e s r ^ p i e s e n t , Lumber o f 
o n i C c r s c o i r i n , and ^ o m ^ ^ r o i t h e p l a c e o f i n 1 e r r o e a t i o n , 
v n e t h e r ncouocd < s t a n d i n g o r o i i i i t c w h i l e i n t e r r o g a t e d 
r h e i h e r accused " -as d e o r i v r d o f o o d , d r i n k , o r o t h e r 
a n e m t i e a , \ h e t b e r t h e a c c u s e d T as c a u t i o n e d , and h i s 
^ t s t e ^ c n t r e a d o v e r t o V u m . ^ ^ 
/ d t ^ r an e n q u i r y 1 nfco a l l t h e c i r c u m s t a n c e s , n t h e 
t r i a l iud^ e i s s a t i s f i e d t h c t t h e 1 t ^ t e n e n t v\as n o t 
C-0-1 h'or a I j s t oC l e c t o r s c o n s i d e r e d by one j u d ^ e , s e - 9 
! ? « v « b o i s l o l y ( 1 9 ^ ) 6 ) , 22 G i? . 19 ( Q u e . O . A . ) 
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J ' ^p rope r l y o b t p m e d , o r t h e r e s u l t 01 a c o m p u l s i v e 
i 42 045 
a t m o s p h e r e , he w i l l l u l e t h e s t - t e t n e n t l o be v o l u n t a r y , 
and a d m i s s i b l e i n e v i d e n c e , ./hen m e s t a t e m e n t i s t e n d e r e d 
i n e v i d e n c e , t h ^ w h o l e c o n f e s s i o n o r s i a x e ' p e n t mu t go m , ^ ^ 
i n c l u d i n g e x c u l p a t o r y n a r t s , as w e l l as i n c u l p a t o r y , and 
645 
i t i o e v i d e n c e o n l y a g a i n s t t h e m a k e r . 
0 4 2 See, f o r e . t . , j \ . v . W i s h a r t , supr a , l r . 450 
643 b e e , f o r e . g . , xx„ v 0 I ' i n k l e ? s u p i a, f n . K0 v . 
I a r d u t o ? s u p r a , i n , 453? K . V . U r v m , suj , L a , i n , 596? 
^ « V e J i l ^ s ^ : i , supr a 9 f n . 459? £ . v . g npoon C 2 ) ( 1 9 3 4 ~ ) 9 
^ 1 W I , i 1 . i a ;>2b I L \ C A . ) , i \ v . ' j a m s ( 1 9 4 b ) , 1 O . K . 
509 ( O n t . G . A . ) , v . n c K i l l o p ( 1 9 4 B ) , 5 G . R . 575 
(< n t . G . A . ) , f . v . Qjmpson ( 1 9 5 4 ) , 34 1 . ' M u 3 1 1 
( b . . G . A . ) , <l v . flarLbleton ( 1 9 5 6 ) , 25 O . K . 124 
( r i . 0 . 0 . 0 . ) , K v . 6 • TLO ons e t a l * (195 5 ) , 1 1 0 C . 0 . 0 . 309 
( O n t . 0 A . . ) , £ 0 v . ^ l a c k ? _ i a c l c i e , su _^ra , f n „ 4 2 ^ 
644 u c e , J . v . 1 1 - i t i n . , s u p r a , i n . ^ 2 2 , a c h i n d t v . xt . 
/ 1 9 4 5 7 . G . t f . 438 
645 I f l e p u d i c a t e d by t n e a c c u s e d , t h e s t a t e m e n t i s s t i l l 
l e f t t o t h e j u i y t o d e c i d e on i t s t r u t h o r l a l s i t y , 
See , £ o r d v . i t . U 9 5 3 ) , 17 G ± . 20 ( Q u e , 0 o ^ o ) , 
D u b u c v . u , ( 1 9 5 4 ) , IV 0 . ^ . 537 ( Q u e . 0 A . . ) 
Where a t r i a l j u d ^ e i S s i t t i n g w i t h o u t a j u r y , 
a l l e v i d e n c e c o r e - m m - t h e v o l u n t a r y n a t u r e o f 
t h e c o n f e s s i o n i s n o t n e c e s s a r y t o be O o n e i n t o 
a ^ a i n . ^ e c , A . v . B a n n e r n a r ( 1 9 6 b ) , 4^ O . K . I l l 
( n a n . C A . ) o ftf*-'A>'o7 (iH7)^so£*R 7-?(<$CC) 
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Once t h e c o n f e s s i o n o r s t a t e m e n t i s r u l e d a d m i s s i b l e 
by t h e t r i a l j u d ^ e , the c i r c u m s t a n c e s s u r r o u n d i n g t h e 
T 8 l o f t h e c o n f e s s i o n a r e a ^ a m O o n e i n t o b e f o r e t h e 
] U f \ , V i o s e f u n c t i o n r s t o d e c i d e on t h e t r u t h or t ^ e 
s t a t e m e n t , and \ 4 i a t \ e i ^ h t t o a t t a c h t o i t 0 A S n a r v e y , 
t 4 6 
C L A , s t a t e d i r i ( . v , iucLare^ ' , i n r e n d e r i n g t h e 
646 ^ 1 9 4 9 / 2 r > . L . r L . 682 {Alta. O . A . ) , a t p* 6 8 8 , I n 
v " i - c ^ l o o n ( 1 9 5 9 ) , 30 O . R . 305 ( O n t . O . ' i . ) , 
s u p r a , t n , 4 26 , d i s a p u r o v i v y oC a. v . I V r s , uo_i 
s u p r a , f n 0 2 3 5 , i acE&^y , J . a . , s t a t e d a t p . 5 0 8 . 
" 7 T ~ ~ t h e qt e s t i o u t h a c t h e j u r v mn^x c e c i d e i s v l i e t t i e r 
t h e s t a t e m e n t i s t r u e , n o t w i a e t h c r i t Twas a v o l u n t a r y 
^ u a t . m c n t o b i t m cowing t o a c o n c l u s i o n as t o 
w h e t h e r t h e y a r e c o n v i n c e d ceyond a r e a s o n a b l e d o u b t 
t h a t t h e s t a t e m e n t i s t r u e , t h e y ma^ and s h o u l d 
c o n s i d e r a l l t h e c i r c r c i s n c e e l e a d L L % up t o and 
s u r i o u n d n v t h e r a k u p Oi t h e tot d t e n a n t . n b e e , I t . 
v . bhav; / ] 9 6 5 / 1 w . O . C . 130 (± . . ( J . G . A . ) , \ d u c b does 
n o t d e c i d e t h e c o n f l i c t b e t v e c n f t . v . l i d c U o o n 
o n d I . . v 0 h a s s , si e r a . b e e , ^ . v . _.v l l i p a r , s" j - ) ra , 
i n . 455? Vvt L C I I a p p r o v e d J . . v . u n i r a y 7 1 9 5 1 / 1 J f . B . 
5 9 2 , p e r G o d d a r d , L . 9 . J . , u b i 3 u p r a , f n . 2 8 & . I n e 
b a s s d o c t r i n e u & e x p l o u e d Chan V e i -eun^ v . R. 
u r L su M, r, 9 I Q 0 2 7 1 , a d e c i s i o n o f t h e P r i v y C o u n c i l . 
Ac t o r n ^ L a n d , \ i t h v h i c h A . v . i . a c A l o o n i s 
c o n s i s t e n t , see u b i s u p r a , i n . 285 
Jn t h e A s t r a i l a n c a - e o f b a s t o v . The Queen ( 1 9 5 4 ) , 
9 1 C . T i . l . 623 a p p r o v i n g o i nc l a i r ""vT The l - i n ^ > 
s u p r a , f n . 579? ^ h L c n was M a c c o r d * i t h A . v . 
T ^ u r r a y , t h e C o u r t o h o e r v e d s 
' T< e j u j . / io Lot c o n s u l neo \ i t h t h e a d m i s s i b i l i t y 
o f t h e e v i d e n c e ; t h a t i s f o r t h e ] u d ^ e , \ ,hose r u l i n g 
i s c o n c l u s i v e upon t h e ] u r y and vvho f o r t h e p u r p o s e 
o f i . a k i n ^ i t mus t d e c i d e b o t h t h e f a c t s and t h e l a w 
f o r } M use I f i n d e p e n d e n t l y o f t h e 3 u r y . Once t h e 
e v i d e n c e i s a d m i t t e d t h e o n l y q u e s t i o n l o r t h e ] u r y 
t o c o n s i d e r v l t n r e f e r e n c e t o t i e e v i d e n c e so 
3 - n i t t e d i s i t s p i o l a t i v e v a l u e o i e l i c c t . r o r t h a t 
p u r p o t e i t 1 u s t s o r i e t i ' e s be n ^ c r - h Q i y t o ^o o v e r 
b e t o r e t h e j u r y t h e name t e s t i m o n y and j & o d r i a l as t h e 
jud^e Las Leo^d or cor i5 i r k r e a on t h e v o i r d u e f o r t h e 
[UipOw-e Ci. d e c i d i n g t h e au mis - I m l i t ^ , o l t h e 
a c c u s e d ' s c o ' i i j o a o h a l s t - t e m e n t r as v o l u n t a r i l y 
r r a d e . b c e , a l s o _v. v . hpaph_e ^ 1 9 6 2 / v . n o50 
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j ud , i e nt OL cut i l o c i t d l o u r t o f A p p c a l , 
" I j r ^ c c a ooi l e & L i O u i s v o l u n t a r y 1 hen radc t o 
one _u a u t h o r i t y i t i n o t a d r i s e i b l e m a i L k n c c , 
c ud i o r h c purpose 01 d e c i d i n g i t s a d m i s s i b i l i t y 
- J 1 1 " ! l u ^ e a l l T i n ' " GtV 1 net L as L i t i s 
v c l u n t i r v nd _ < < c 1 • l m d u r l \ t h e t i v l j u d c t ic s 
a l c f a ] r 3 U c C t , b i t dee i t h a Q t - v n a d T i t t c d i t s 
> - i f h t i s v r i j t i r - l y i o r t T c e n s i d c i a t i c e o f t h e 
j u j ) and L n u w u m ^ ^ f i t e i t r h t - h o u l d ^ n/ttached 
00 i r , Li i o t h e L i c J ~ t . L t d i U t y Oi. the "iury t o 
c o t , r i d „ r t he an \ r _r \ h i ^ h 1 1 « as o l r LU -d and a l l 
u . L i e , t c ^ co ' r jucbed n b Lb c_n_ i v ^ n , 
i n J c i i i ^ ~c f j i ^ r o p r r l \ L 1 1 c o n U c i _ r o t 
1 1 n d \ a e t ' 5 L L I , a c 1 n , 1 . i r , M v I I v c t 
v e l u n i i r i l / an"] T L - C H - c h i L f o i u ancc bo i b a r c t 
iS f be i f i 1 
t b pi c t f "t VJ o i 
( oi_j e i ' U - as i n y oc! : r [ i c c c c i e i d e i i C c j t i s oucu t o 
^47 
u t o . ; M i h _ r t i t „ n u l l bt b e v e , o r d f c c l i e v c , 
t ~> LU i ( l ^ a i l y s c b t l c u i i U j£ J i ? i I d ' f r v b u:e ] u r y 
_1y . i l v l C t O . bhc CGu' c&Clu f l x i c l i . v t u L J 
047 e, ; v 0 _ u , h&c . e t a l « / 1 9 ' i a , ; « 0 \ >. 3J7, £ . _ v . l a i r i s 
^u i a , i u . G o _^ o J o ^ J i 2 J L L - ? _ ^ _ L i a, i r , 4 i?_ , _0 v . 
_u V i e t z / 1 9 4 ] / 1 ' T ( ^a s . ) ri ) , u.. v . 
b a c h a n u k i l c A j ) 9 92 > j 0 j c . : o 9 ( - 1 ' J . . . . ; , 
£ „ v . C i v i l e t i e 1,1 51) j 0 o v > ( . o O o b o - i o ) . 
f h e ' i c c t ( n i o s 01 I ak t c <- c c u e s ^ o r < ud l o r o c u c x t ^ 
i t i u c o u i t are t i o c t e r s y o i n y t o t u e e i ^ h t o f tne 
e v i ' i c L j c e , dud n o t bo T e t t e r r e l a i x n ' t o c d m i ^ . j b i l l by 
i 9 l £ £ l i l v ° i.» ^ 9 o C j , 47 0 o f o 175 ( , . . J . C . I 
< he i \ a bape r - c o i u u ^ 01 a c o n l - o _ i o n «= s t a b l i s h e d ao 
an x r i x r c a n c t L O L I 1 C o ! e l a a c c e i t a b l e . 
040 0 . - , f o r e 0 j o , 0 . v l i 0 9 ) 9 19 O . L . ' . ^3^ ( t 0 j 
L ° v » ^ i J ^ J ^ l ^ ? ^ - ! 1 ^ ? j » v . ^ j 3 ^ b ^ x _ s ( l f 4 7 ) ? u . J . C o 
23b H u r t . C A , ) , i l o l j ^ v . h 0 Z ^ J / - ' ^ o l i - c 2 2 0 , 
, j e i f a u l i u * , J . , d t ' ^27. 
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iv . Alcohol as a Factor Affecting Admissibility 
I t was early considered in Canada that the extent of 
intoxication of an accused at the time he made an 
incriminating statement, was both a factor relevant to the 
issue of voluntariness of the statement on the voir dire, 
as well as a factor necessarily to be valued by the jury 
in assessing what weight to attach to the statement, i . e . 
650 
whether the statement was true or false . 
On the voir dire , i f i t appears that the accused was 
m some degree under the influence of alcohol at the time 
he made an incriminating admission or statement, the 
burden i s on the prosecution to show that the accused 
651 
knew what he was saying. In R, v. Washer, McRuer, 
649 See, Trepamer v. R. , supra, fn. 438 per 
650 In R. v. Daley, supra, fn . 487, while the accused was 
in prison on a charge of theft , he was searched by a 
police off icer who found money on him. The off icer 
said "this looks bad, J«", to which the accused, who 
was under the influence of liquor at the time, 
replied with an incriminating admission. I t was 
alleged by the Crown that drunkenness went only to 
the weight and not the admissibility of the evidence. 
White, J . , for the court and without a discussion of 
reasons, held that the evidence was properly admitted* 
651 /1948/ O.ff.U. 393, at p. 394. See, also, R. v. 
I)rewicki (1964), 41 C.R. 265. 
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C d . ' J . , as he x l en v a s , c l e a r l y s t a t e d 
" i t h i n k : t h c t J , o t ' l o r e o u i r e uch more p r o o f t h a n 
f ha\ e h e i e t o s a t i s f y me t h & t t h e a c c u s e d vas ao 
"ihe t i m e t V i a t s t a t o ^ C u t v a s b a ^ c u , pOoses^ed o f a l l 
h i s f a c u l t i e s t o s u c h an e ^ t c n t t h a t he c o u l d f u l l y 
a p p r e c i a t e t n e c o n s e q u e n c e s o f t h e s t a t e nt n t , 1 am 
n o t l a y i n g i t dov\n as a r u l e o f la^ t h c t t h e G r o w n 
uiust sno\\ t h i s j n n o r m a l c a s e s b e l o r e a s t a t e m e n t 
becomes s d u i s e i b l e - i s r i r o n i t , b u t J arr s a y i n g 
t n a t J a t h i s c a s e , ^he ie t n e e v i d e n c e shows t h c t t h e 
a c c u s e d \,as a t t h e v e r y 1 1 uG i n some s t a t e o f 
i n t o x i c o i i o L i j and to s u c h an e x t e n t t h a t i t a p p a r e n t l y 
a f i e c t e d n , c b r a i n in such a ^ar i h a t he ^ o ^ l d n o t 
' " a l k s t e a d ily y L t h , n h T o u l d be e x e r c i s i n g my 
d i s c r e t i o n v e r y unv i s e l y i f I h p I d t h a t tne or us 
x h a t r e s t s u^un t h e orov n nad hecn d i s c h a r g e d . ^ 6 5 2 
653 
I n i i t een \, L 'o.s I r t c r , m ^ . v . i c r isen, t he l e a r n e d 
652 I n 1 v . h u i r h e a d (1^5 U , 2\j . f . i . "51/ ( i J . L o . L t J , 
i t v a s h e l d , a\ p r o v i n g ^ v c ' p s ' ^ e r , t h ^ t a s t a t e m e n t 
_ade by a - r & o n v h i l e L n t o x i c a t e d , t o a p o l i c e o i l i C c r 
t h a t he v a s t n e d r i v e r o f - c e r t a i n c d , was m a d n i s s L b l e 
, e ? > <= Jf&% i o t a i n v . £ . . ( 1 0 6 0 ) , 129 O . C . O . o48 
( i j0{j."J , apt:-rev n i g t h a t . n t o x j c a t i o u i s 
u n q u e s t i o n a b l y a f a c t o r t o be c o n s i d e r e d i n a r r i v i n c a t 
a d e c i s i o n as t o v b o t h e r a s t a t e m e n t i s , or i s n o t , 
v o l u n t a r y 0 
653 v ! 9 6 1 , , 136 G . G . G . 353 ( O u t . n 0 <ja ' o i (\ t i n s c a s e , 
a t a t r i a l o f a m e n t a l l y l e t a r d e d j u v e n i l e f o r i j u n b r , 
i t vvas h e l d t h a t v h e i e t h e _ , o l i c e t a k e a s t a t e m e n t f r o m 
a m i n o r , d i i i e i e n t c o n s i d e r a t i o n s a p o l y , x h a n t iose 
a p p l i c a b l e t o d u l t s 0 The p o l i c e o X n c e r a d m i n i s t e r i n g 
t h e c a u t i o n must d e i o u s t r a t e t o the C o u r t t h a t t h e 
c i i I d l i d j_n f a c t u n d e r s t a n d t h e c a u t i o r as a l e s n l t o f 
o a r e f 1 1 e x o l a n a t t o n and a f t e r p o i n t i n g o u t t o h i m t h e 
r on t J e q i ence s t h a t mc,y i l o w f r o m p a k m g a s t a t e m e n t , 
^ee , a l s o as t o m i n o r s , 1^. v . J a c q u e s ( 1 9 5 b ) , 29 O . I L . 
24S (Cue ' ' e l j & c e C t . ^ I t i s c l e o r t h a t e v i d e n c e 
c o n c e r n i n g t h e ' e n t a l c o n d i t i o n QL t ^ e a c c u s e d t t h e t i m e 
he mr de t h e s t a t e m e n t , i s ^o rn i s s i Die on t h e v o i r d u e 
as b e i n g r e l e v a n t t o t h e i s s u e w h e t h e r t he b t a t c m e n t 
\ c^ s v o l u u t a r i l / maoe. j i , v . Thau v e t t e / l 9 3 c / 2 Tj T e j i 4 
755 v u n t C , ) o o e e , a l s o _>„ v , u o d w m . s u p r a , f n 0 426 
i V o o c k e i , U 9 2 ^ , 50 C C C 271 U l t a . b C . ) 
C o n j a r e m n c l a j r v . T11e x J • f , s u p r a . I n . 579 v . 
o t a r e c K i /Tq5'Q7~'"V »R . 1 4 1 (h""c .")" 
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C h i e f J u s t i c e expla ined m r e f e r r i n g t o h i s judgment i n 
I I . v , v / a s h e r „ 
I \ dnt bo i i a K e i t p e r f e c t l y c l - v t i r t n a i I naa 
nc i n t e n t i o n , i n u n a t I sa id in t h a t case , o f 
l a d i n g dov/n as a ru l e o f law that because a 
man was j n some degree under trio lnx luence o f 
l i q u o r he could n o t make a vo luntary s tatement . 
. 0 0 .But t h a t ffjas a Cjrcumstance to t a k e m t o 
c o n & i d e r a t i o n » , „ " 
b5b 
I n the important case o f i h c i j t i u a v. i t . , the accused 
gave statements to t h e p o l i c e that he had parked h i s c a r 
on r a i l w a y t r a c e s , ne was i n d i c t e d on t w o counts t h a t 
he L l f u l l y obstructed the l a w f u l use oi p i o c i t y and t h a t 
he drove a ro tor v e h i c l e w<_ile i n t o x i c a t e d . At the 
t r i a l , the accused vas d e s c r i b e d by a » i tneeo as being 
drunk. ^n the supreme C o u r t o f C a n a d a , I i e r w m , O . J . 
t b 6 
observed, in d i s m i s i n g t h e a p s e a l . J 
n T n t h e present case i t ie apparent that t h e 
l earned t r i a l judge c a r e f u l l y considered a l l 
o f t h e evidence and notwithstanding the evidence 
o f i n t o x i c a t i o n , concluded that the appe l lant 
Knew vvhat he vas s a y i n g . i t i s rtlso apparent 
that he prop r l / d i r e c t e d himsel f m l ev as t o 
the e f f e c t to be given to the evidence o f 
m t o n c a t i o a . " (.3 i t a l i c s ) 
I t i s necessary on the vo i r d i r e that rhe t r i a l jucwe 
be ^ c L i s f i e u thai, the rtatement a iout t o be tendered i n 
ev idence , and Made b*/ xhe accused w u l e he v>as m some 
s t - t c of i n t o x i c a t i o n , could be s a i d oo amount t o h i s 
6 35 ^ 1 9 6 1 / o C . l l , 6 6 1 
656 i b i d , ai p. 663 
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s t a c e m e n t m t h e sense t h a t , a t the t i m e o l m a k i n g i x , t h e 
a c c u s e d k r e v v h a t he vas s a y i n ^ and a p p r e c i a t e d t h e 
c o n s e q u e n c e s 01 wha t he d i d s a y . I f i t i s n o t p r o v e d by the 
p r o s e c u t i o n t o t h e s a t i s f a c t i o n o f t h e i r i a l j u d g e t h a t t h e 
s t a t e m e n t a m o u n t e d t o t h e s t a t e m e n t o f t h e a c c u s e d m t h i s 
s e n s e , t h e n t h e s t a t e m e n t \ i l l be r e j e c t e d l r o m e v i d e n c e as 
n o t be ing, v o l u n t a r y , 
657 
I n t h e r e c e n t case o f £\.„ v 0 d a r t r i d g e , a d e c i s i o n o f 
t h e b a s k a t c h e v \ a n W o u r t o i ^ j j p e a l , t h e a c c u s e d - a p p e l l a n t , 
; h i l e d e t a i n e d a t V i i s h o u o c , m a d e i nci i mi n a n u g s t a t e m e n t s . 
1 T 1 rom t h e e v i d e n c e on t h e v o i r d i r e , i t a p p e a r e d t h a t he was 
s t a g g e r i n g , and b r e a t h a l y s e r e v i d e n c e l e d b y t h e d e f e n c e 
i n d i c a t e d t h a t he \ as i n a h i g h d e c r e e o f i n t o x i c a t i o n a t 
t h e t i m e 1 h - s t a t - m e n t s 1 c-re made . The a c c u b e o d i d n o t 
r e c a l l m a k i n g t h e c t a t e m e n c s , and one d o c t o r c e r t i f i e d t o 
t h e e f f e c t t h a t lie was e x p e r i e n c i n g an o r g a n i c a t i n e o i a . i n 
a l l o w i n g t h e a p p e a l , and o r d e r i n g a new t r i a l , i t was h e l d by 
O u l l i t o n , 0 , J , , s p e a k i n g f o r t h e c o u i t , t h a t t u c h a c o n d i t i o n 
o f i n t o x i c a t i o n mu,= t be t a k e n i n t o c o n s i d e r a t i o n i n d e c i d i n g 
w h e t h e r the a c c u s e d w o c s e s s e d a l l o l h i s a c u i t i e s t o t h e 
e x t e n t t h a t he c o u l d a p p r e c i a t e t h e c o n s e q u e n c e s o f h i s 
s t a t e m e n t . 
I f t h e t r i a l j u d g e c o n c l u d e s t h a t t h e a l l e g e d s t a t e m e n t 
6 5 7 ( 1 9 6 6 ) , 5 7 " U . u 0 R o [2&^ 3 5 2 
6 5 8 ")ce, a l s o L. . ex r e l . V i c k e r t v . i i en ( 1 9 6 7 ) , 5 0 0 . I , 
2 P C ( r . O . o T T T T l — — — - • -
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o r c o n f e s s i o n i s v o l u n t a r y , w h e t h e r g i v e n by t h e a c c u s e d i n 
a s t a t e o f i n t o x i c a t i o n o r n o b , i t i s t h e n l o r t h e ] u r y 
( o r t r i a l i u a g e s i t t i n g a l o n e ) t o c o n s i d e r w h e t h e r t h e 
s t a t e m e L t , o i c o m * s s i o n i s t r u e or x a l s e , and v h a t w e i g h t 
G 5 a - - 660 t o a t t a c h t o i t . m v . n L l s o n , an a p p e a l i r o n a 
c o n v i c t i o n o f m u r d e r , i t ^as a r c u e a t h a t a t t h e t i m e o f 
m a k i n g h i s c o n i e s s i o ' ' , t h e a c c u ed v as in s u c h a s t a u e o f 
i n t o x i c a t i o n as t o r e n d e r h L S ^ t o t e w e n t L n v o l u n t a r y . I n 
r e n d e r i n g j u d g m e n t m t h e O n t a r i o O o u i t o f Appeal , J o r t e r , 
- ° 6 1 b r . 0 . o o b s e r v e d • 
"The t r i a l j u d g e oj3v_ p r o p e r l y d u e c t t l i e a t t e n t i o n 
o f t h e j u r y t o t h e e v i d e n c e as t n n r u n k e n n e e t , as i t 
r e l a t e s t o t h e > e i g h t and v a l u e o f t n e s t a t e m e n t m 
e v i d e n c e and he may e v e n e x p r e s s h i s o p i n i o n as t o 
t h e e l f e e t of t h e d r u n k e n n e s s on t h e \ e i g n t ana v a l u e 
o f t h e e v i d e n c e , p r o v i d e d he makes i t j j ^ r i e c t l y c l e a r 
t h a i t h e quv. t i o n i s a f \ a y s f o r t h e j u r y t o d e c i d e 
i n t h e e x e r c i s e o f t h e i r f u n c t i o n no tv i t h s t a u d m g 
any o p L U i o n e x p i e - ^ e d b^ t r e j u i g e . ' 5 662 
H o w e v e r , i n l i u s t c i d v . K . ^ ^ l k r e t h e t r i a f j u d g e d i d 
659 See , s u p r a , m s . 6 4 5 , 646 
b 6 0 ( 1 ^ 5 8 ) , 28 C . H . 262 
b 6 1 i b L d , a t p . 264 
662 U o ' T j j c r e h u s t a d v . j f . ^ 1 5 o 5 / ^ . m l > 5 5 5 , <?s t o j u i y 
c h c r ^ e . ~Tn ti. v . ^ e d e r s e J / 1 9 5 6 / ( . \ ' ' 0 l 2 1 2 , G a l e , 
J . as he t h e n vas, s t a t e d a t p . 570° 
n I s h o u l d P i 1^ t o say t h a t i n >  y o p i n i o n u n l e s s 
t h e co s u m p t i o n o f a l c o h o l r e n a e r s a nran 
s u s c e f t i b l e t o t h e i n f l u e n c e s w h i c h n o r m a l l y 
c a u s e a s t a t e m e n t t o be eLdmi e i b l e t h a t v \ h i c h i s 
s a i d ny a p r s o u i n t h a t c o j d i t i o n i s a d m i s s i o l e 
i n e v i d e n c e , a l t h o u g h p e r h a p s o f l i t t l e w e i L h t , " 
b e e , a l s o , ti. v . u j n L i e r m a n • > _ P r a ? I Q<> 64 5 9 p e r 
i l l e r , G . b o , d e s e r t i n g -.t p„ 115= ba se a f u r m e d 
~n buureme bo 1 r t o f Oannda w i t h o u t x e f e r e n c e t o 
t i n e po n t C19C7) , 50 o . A 77 
s u p r a , I n . 662 
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n o t i n s t r u c t t h e j u r y as t o t h e e f f e c t 0 1 i n t o x i c a t i o n 
t h e c o n f e s s i o n o f xtae a c c u s e d , t h e l e a r n e d R i t c h i e , J . 
o b s e r v e d m t h e Supreme ^ o u r t OL C a n a d a , a l i o m g t h e 
r i 
a p p e a l o 
" o . o b u t t h e r e a i e moie s e r i o u s o m i s s i o n s w h i c h 
r e q u i r e c OL s i d e r a t i o n . „ » he a t no t i m e g a v e them 
any i n s t r u c t i o n s a. t o t h e e f f e c t o i h e r h a v i n g 
b e e n i n t o x i c a t e d on t h e t r u t h o r f a l s i t y o f w h a t 
t h e a p p e l l a n t v a s a l l e f c e d I O have s a i d . „ . » I n 
m> o p i n i o n i n t h e p r e s e n t case t h e e v i d e n c e o f 
t h e a p p e l l a n t ' s i n t o x i c a t i o n v/as such as t o make 
i t d e s i r a b l e f o r t h e t r i a l j u d g e t o t e l l t h e j u r y 
t h a t I T v a s a l a o t o r t o be t a r e n i n t o c o n s i d e r a t i o n 
m _ as_sessirj { L_ t h e v a l u e o f t h e c o u i e s s i o t 0 0 o n 
664 i b i d , a.t p 0 pClo Jee, a l s o , el e n n a v„ Ll, , s u p r a 
f n o 6 5 5 o 
CXIA! !'LYR S IX 
B C C T R r T OF G Z i T i H i ^ T i o F 
BY STOSEuUSJTT FACTfj 
The q u e s t i o n a r i s e s , where as a r e s i l t o f an 
i n a c L a s s i b ] e c o n f e s s i o n , i f c e r t a i n a r t i c l e s o r m a t e r i a l 
f a c t s o f t h e c r i m e m caiesT;ion a re f o u n d , i s any p a r t o f 
the i n a d m i s s i b l e c o n f e s s i o n t h e r e b y r e n d e r e d a d m i s s a b l e , 
i t b e m 0 c o n f i r m e d as be m g t r u e b y the f i n d i n g o f t h e 
a r t i c l e s o r m a t e r i a l f a c t s 7 A t f i r s t b l u s h , c o n s i d e r i n g 
t h a t c o n f e s s i o n s o r s t a t e m e n t s a re e x c l u d e d f r o m e v i d e n c e 
because t h e y a re in f a c t i n d u c e d w h e t h e r t h e y a re t r u e o r 
- loc , one >;ould l o g i c a l l y e x p e c t a n e ^ a ^ i v e answer,, Bub -ch 
Canad ian r i l e , b e i n g an a d o p t i o n o f t h e E n g l i s h e x p e r i e n c e 
has i n h e r i t e d "Cbe same degree o f d i f f i c u l t y and c o n f u s i o n 
i n h e r e n t j n t h a t e x p e r i e n c e , ^ h i c a does v o t p e r m i t l o g i c a l 
665 
o r s i m p l e a n a l y s i s . ^ There a re "uwo m a m avenues o f 
t h o u g h t ^ n t h e s u b j e c t m Canada. I n t h e f i r s t p ] a c e , as 
exposed b y K . v , H c O a f f e r t . y • > f a c t s s u b s e q u e n t l y 
d i s c o v e r e d a re a d m i s s i b l e , b u t t h e r cannou e^ c o n n e c t e d 
w i t h the i n a d m i s s i b l e c o n f e s s i o n l e a d i n g t o t h e i r f i n d i n g 
665 See, g e n e r a l l y , E n g l a n d , u b i s u p r a , c . 7 
666 ( 1 G 0 6 ) , H . B . 2 . 396 ( C . C . E . ) 
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o r d i s c o v e r y m any way. S e c o n d l y , u n d e r R. v . Sb . 
667 
L a u r e n c e , ' f a c b s s u b s e q u e n t l y d i s c o v e r e d o re a d m i s s i b l e , 
and e v i d e n c e can "be g i v e n cha t bhey were d i s c o v e r e d as a 
r e s u l t o f a s t a t e m e n t made "by the a c c u s e d , 
663 
I n R. v . M c C a f f e r t y , ° t h e accused was c o n v i c t e d o f 
s t e a l i n g goods . \ / l n l e m c u s t o d y he was t o l d "by a p o l i c e 
o f f i c e r t h a t t h e owner o f t h e s b o l e n a r t i c l e s was a g o o d -
h e a r b e d man, and h e , t h e p o l i c e o f f i c e r , t h j ugh t t h a t j . f clie 
goods were r e c u r n e d , t h e accused w c u l d no t be p r o s e c u t e d , 
-he accused t h e n t o l d uhe p o l i c e o f f i c e r t h a t i f he ^<ent 
t o a p a r t i c u l a r p l a c e he w ~ u M f : n d t h e goods , f h e goods 
were a f t e r w o r d s f o u n d m t h e p l a c e d e s c r i b e d b y t h e 
p r i s o n e r . I c v*as c o n t e n d e d b y c o u n s e l f o r bhe p r o s e c u t i o n 
t h a t i t d i d o c t mat cer : f bhe s t a t e m e n t o f t h e accused v/es 
i n d u c e d , because t h e f i n d i n g o f t h e goods c o n f i r m e d t h e 
t r u t i i o f t h e s t a t e m e n t , f h e c o u r t h e l d , b y a lV - 2 
n a j o n b y , t h a b t h e s t a t e m e n t was i m p r o p e r l y r e c e i v e d , 
P a l m e r , J . , s t a t i n g . 
667 ( 1 9 * 9 ) , 93 C C . C . 376 (Cn t . I I . C . ) 
668 s u p r a , f n . 666 
569 I t i s t o be n o t e d t h a t bhere ras no d i r e c t a c K n o w l e d g -
n e n t b y bhe accused t h a t ho c o m m i t t e d bhe c r i m e . 
Compare t o R. v . J o n e s , u b i s a p r a , f n . 310• '^he 
m a j o r i t y r e f u s e d t o f o l l o w R. v . G o u l d , u b i s u o r a , f n . 
526. r me m i n o r i t y c o n t e n d e d t h a t a d i f f e r e n t r u l e ^as 
a c t e d on m R. v . H a r v e y 2 3asb l . U . 658, u b i s u o r a , 
f n . 5 2 1 , and T ^ u l d h^ve h e l d t h a t t h e s t a t e m c n b was 
p r o p e r l y r e c e i v e d on t h e a u t h o r i t y o f R. v . 
'./am c l i s n a i l - , u b i supra•> f n . 307, R» v . i losers e b i s i i p i u , 
f n . 3^8, and R. v . l l o c i . h a r t ^ u b i s u p r a , f n . 309-
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"The f j c t o f f i n d i n g t h e goods m bhe p l a c e m 
hhich they wpre f n a V l and bhe^r cohd i b i o n , was 
c l e a r l y a . ' i a s s . b l e , even t h o u g h t h e y were f o u n d 
i n consequence of t h e > nf o m a t i o n u b i c h t h e 
p r i s o n e r gave - a l t h o u g h i m p r o p e r inducements 
h a d been h e l d o u t , • T "Grinl : t h e r u l e h e r e 
A.3 t h a i ; l a i d down b y L o r d S l d e n m I i a r v e ? / f s Case 
( 2 Has t l . C . 6 ^ 8 ) , chat where t h e knowledge o f 
any f a c t v^as o b t a i n e d f r o m a p r i s o n e r u n d e r such 
a p r o r n s e as exc ' a ided she c o n f e s s i o n f r o m being, 
g i v e n m e v i d e n c e , he w >uld d i r e c t an a c q u i t t a l 
u n l e s s t h e f a c t p r o v e d w o u l d i t s e l f have been 
s u f f i c i e n t t o w a r r a n t a c ~ n ^ i c t i o n w i t h o u t any 
c o n f e s s i o n l e a d i n g bo i t . i h e r u l e bhus a p p l i e d 
w o u l d <-ave f a l l f o r c e t o t h e e v i d e n c e o f any f a c t 
t h a t c o u l d be r ; r o v e d by i n d e p e n d e n t e v j d e a c e . . . . 
I f i t were a l l o w e d t o p r o v e b y such c o n f e s s i o n , 
t h a t he had t h e goods or t h a t he t o o v them - and 
L.iis i s n e c e s s a r y t o c o n v i c t - i t i s a p p a r e n t 
cha t he w o u l d be c o n v i c b e d on a c o n f e s s i o n or 
sc, bement of a f a c t he ^Tas i m p r o p e r l y _nduce<3 GO 
aarze. " 
l b j.s c l e ^ r m i s case t h a b t h e m a j o r i t y r e j e c t e d 
t h e c u i o e n e n c o f t h e accused because l b s t h e r e s u l t o f 
an i n d u c e m e n t , and no w e i g h b was g i v e n bo t h e b rubh of 
uhe s"C3"cenent b e i n 0 c o n f i r m e d b y t h e f i n c h of t n e goods 
m a c c o r d nth bhe s t a t e m e n b . A l t h o u g h t h e f a c t was 
a d m i s s i b l e , I C c o u l d n o t be c o n n e c t e d m any way • ' a t h bhe 
sbatemenb of t h e accused l e a d i n g bo t . i e d i s c o v e r y of i t . 
A l t h o u g h t h i s case was l o g i c a l l y c o n s i s t e n t w i t h 
l-ie t r u e b a s i s o f t h e e x c l u s i o n a r y r u l e r e l a t i n g t o 
c o n f e s s i o n s or s t a t e m e n t s , and as such bended zo a f a i r 
- 280 -
a d m i n i s t r a t i o n o f jus L i c e , i t N ^ S n o t f o l l o w e d . 0 ^ Tn 
6 7 1 67 O n t a r i o , a d i f f e r e n t ; r u l e a r o s e , ' and i n R. v . ' / l u t e % ' 
t h e l e a r n e d O s i e r , J . A . , c i t i n g t h e U n g l i s i t e x t s o f 
- A r c i i b o l d ana Jr h i p s o n , s t a t e d 
"'The s t a t e m e n t made bo bhe o f f i c e r J . , a f t e r t h e 
t n t e r v _ e w , v i t h tne c m e f o f p o l i c e , as t o where 
t h e key o f [ t h e v i c t i m ' s ] house w o u l d he f o u n d , 
c o n f i r m e d as I G was by the f i n d i n g o f "Che key i n 
the p l a c e d e s c r i b e d , was p l a i n l y a d m i s s i b l e , f o r , 
even i f accompanying l a n 0 u a g e a m o u n t i n g to a 
c o n f e s s i o n was i n a d m i s s i b l e as p o s s i b l y u n t r u e , 
t h i s f a c t a t l e a s t was n o t . " 
f h i s case was a r j p r o v e d i n t h e Quebec C o u r t o f 
fiPur b 7 C 
•appea l^ ' and i n R. v . S i r roson e c a l . V a case d e d m g 
6 7 0 B u t see R. v . I - a i s , s u t r a , f n . 5 7 9 , w h e r e , i n a case 
i n v o l v i n g t h e cha rge o f u n l a w f u l l y r e t a i n i n g s t o l e n 
g o o d s , and t h e accused d i r e c t s t h e "no! i c e t o where 
t h e goods a r e , M c D o n a l d , J . A . , s t a t e d , o l o a n , 0 . A . , 
a g r e e i n g 
" h a v i n g r e g a r d t o h a t was s a i d - n cue C o u r t o f 
A p p e a l m lTew B r u n s w i c k i n R. v . he Oaf f e r r y 
whoxe t h e o l d e r cases a r e f u l l y d i s c u s s e d , I am 
d o u b t f u l t b a t even so much o f t h e a p p e l l a n t ' s 
s t a t e m e n t o u g h t t o be a d m i t t e d . . . . As I s a y , I 
am v e r y d o u b t f i ' l abou t t i s , b u t m any e v e n t , my 
v i e w i s t h a t even on t h i s e v i d e n c e t h e accused 
c o u l d n o t be p r o p e r l y c o n v i c t e d . 
6 7 1 <3ec, R. v . -uoyle ( 1 5 3 6 ) , 1 2 O.R. 3^-7 
6 7 2 s u p r a , f n . 4-51 
6 7 ? i b i d . , a t p . 34-
674 ' 1 ' r epan ie r v . R. , s u p r a , f n . 4 3 8 
6 7 5 C l 9 ^ 5 J 3 D . L . R . 3 5 5 ( B . C . C . A . ) 
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d e a l i n g w i t h t n e compulsory p r o d u c t i o n o f documencs 
under a s t a t u t e , IIcDr.nald, C<3., e m p h a t i c a l l y s e a t e d , 
c i t i n g ' j i t h a p p r o v a l t h e E n g l i s h cases o f R. v. G r i f f m^"^ 
and K. v. u o u l d 677 
"But i t i s s a i d "Chat, a p a r t f r o m t h e s t a t u t e 
a l t o g e t h e r , t h e s e boohs ond documents a i e 
p r o t e c t e d a t common la w . U o u h i n ^ c o u l d be 
f u r the" I r o i i f a c t . I t i s t r i t e low b_<at 
uhere a n y t h ng is f c u n d m consequence o f 
a s t a t e m e n t made by a p r i s o n e r undei 
c i r c u m s t a n c e s ^mcb p r e c l u d e i t s be-nc, ^ i v e n 
g e n e r a l l y m e v i d e n c e , n e v e r t h e l e s s such p a r i : 
o f i t as r e l a t e s x>r t h e t h : n;_, f o u n d m 
consequence i s r e c e i v a b l e , and ought t o be 
p r o v e d . " 
S i x y e a r s l a t e r , t h e i s s u e s q u a r e l y arose b e f o r e 
the l e a r n e d McRuer, C o . , o f t h e O n t a r i o l b ^h C o u r t , 
m the case o f R, v . S t . L a w r e n c e I n c h i t ca.ae, t h e 
accused, w L i l e i n c u s t o d y , was q u e s t i o n e d under 
c i r c u m s t a n c e s whic i w o u l d r e n d e r h i s s t a t e m e n t s 
i n a d m i s s i b l e i n e v i d e n c e . As G r e s u J t o f c e r t a i n 
a d m i s s i o n s he u a s t.iken t o a p o i n t near tx_e scene o f t h e 
c r i m e , a t wmc-i t i m e he p o i n t e d o u t whe ^ e he had t h r o w n 
a " t x / i t c i V , anc1 die dead man's w a l l e t , ^n s e a r c h u i ^ t h e 
p l a c e , b o t h t h e a r t i c l e s x/ere f o u n d . The l e a r n e d ^ d ^ e 
679 
o b s e r v e d 1 ^  
676 u b i s u p r a . f n . 323 
677 u b i s u p r a , f n . 326 
678 s u p r a , f n . 667 
679 l b n d . , au p. 322 
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"The m a t t e r i n v o l v e d m c o n s i d e r i n g t h e 
a d m i s s i b i l i t y o f t h e e v i d e n c e t e n d e r e d by 
t h e Crown i s one o f g r e a t d i f f i c u l t y , and 
one on w h i c h t h e r e ns no u n a n i m i t y o f 
o p i n i o n among nudges o r texn-booh b r i b e r s , " 
A f t e r an e x h a u s t i v e r e v i e w o f E n g l i s h a u t h o r i t y , 
and b e i n g g r e a t l y persuaded b y the s t a t e m e n t o f lew i n 
'Taylor, 12 ed. , p a r a . 9 0 2 f ° ^ t h e l e a r n e d t ] u d 0 e c o n c l u d e d 
t h c t I n s d e c i s i o n had bn r e s t on t h e " f u ndamental 
p r i n c i p l e " t o t h e e f f e c t t h a t where tine d i s c o v e y o f "ulic 
f a c t c o n f i r m s t h e c c n f e s s i o n , t n e n uhat p a r t o f t h e 
c o n f e s s i o n so c o n f i r m e d JS a l o n e a d m i s s i b l e , AS ne 
681 s Gated 
" I c i s t h e r e f o r e ^ e r m i s s i b D e t o p r o v e m t h i s 
case t h e f a c t s d i s c o v e r e d as a r e s u l t o f t h e 
i n a d m i s s i b l e c - i f e s s i o n , b u t n o t any accompany!ng 
s t a t e m e n t s v h i c h the d i s c o v e r y o f bbe f a c t s does 
n o t c o n f i r m . A n y t h i n g done by "che accused w h i c h 
i n d i c a t e s t h a t he mew where t h e a r t i c l e s i n 
q e u ^ t i o n were l a a d m i s s i »ie uo prov e t n c f a c t 
•chat he l:new t h e a r t i c l e s \ e i e t n e r e waen the? t 
f c C t i s c o n f i r m e d by -che i . n d m g o f the a r t i c l e s , 
t h a t i s , the Lnowled^e o f the accused i s a f e e t , 
the Jlace where the a r t i c l e s were f o u n d i s a 
f a c t . I f he does or says somen ung t h a t i n d i c a t e ! 
\is moviledge o f where t h e a r t i c l e s are l o c a t e d , 
and t h a t i s c o n f i r m e d by t n e f i i d m g o f t h e 
a r c i c l e s , then the f ^ c t o f h i s knowledge i s 
e s t a b l i s h e d , i n t h e o t h e r hand, i u i s n o t 
a d m i s s i b l e t o snow t h a t the accused s a i d he p u t 
660 See, u b i s u o r a , f n . 326 
6C1 siroxa, f n . 667, ^ f • 3 ^ 1 , I n Coneaj v. H. 
s m r a , f n . 530 I l l s l c j ' , C.J., 1 J t h e a n a l 
judgment ccepned t h e o t . JLawrence d o c t r i n e Vnen 
he noued, _ f t e r e x c l u d i n g the c . n f e s s i u n o f t h e 
accused "From th a i : o f c o u r s e I eacopfc the p a r u s 
o f t h e s t a t e m e n t i r n i c n are c o n n e c t e d w i o h die 
f ' n d i a b o f t h e o b j e c t s . " 
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the a r t i c l e s v h e r e t n e y y.-re r o u n d , as "Ghe 
f i n d i n g o f them does o t c ^ n f i r n b i n s 
S"uax;e l e n t . The f i n d i n g o f t h e u i s e q u a l l y 
c c n s i s t e n t w i t h t h e accused's 1 nouled^e t h a i : 
bopo o t h e r p e r s o n may have j u t t h e i i n t h e 
p l a c e i/here t i i e y r e r e f o u n d . " 
? o r t a e JIOTC p a r t , t h e d o c t r i n e expounded m l i . v. 
68 ^  
ob. Laurence °^ \ ^s d p r o v e d o v e i t h a t i n i£. v . 
IicCaf f o r t y . Bub, a t l e a s t m t h e B r i t i s h Columbia 
C o u r t o f A-T.eal, i f j u s t i c e m a 0 i v e n case denonded the 
e x c l u s i o n o f t h e s t a t e m e n t s o f t h e accused l e a d i n g t o 
ohe r e c o v e r y o f s u o l e n a r t i c l e s , t h e n che s t a t e m e n t s 
i ere excluded by "clie Ocurc, w i t h o u t f e e l i n g i t s e l f 
p e rsuaded t o dr o t h e r w j s e by t h e S t . Laurence case. 
I n 2* v« D vwney, ° a f t e r o r a l and m?ib uen sb?temenbs 
v e r a n e l d i n a C m s s i L j e os r o t o e m s v o l u n t a r y , t h e 
682 s u p r a , f r _ . 667• I n v. L i r d y su , f n . A-68, 
i^LShory, J . , suabed, f o l l o w i n g the 3 b. Lai/re nee 
u o c t r i n e , a t p. Ml 
"1 am, t h e r e f o r e , o f t h e o p i n i o n aha u t h e evi d e n c e 
of t h e f i n d i n g o f t h e c l o t h i n g , as a r e s u l t o f t h e 
i n f o r m a t i o n g i v e n b y the accused i n h i s i n a d m i s s i b l e 
c o n f e s s i o n , i s a d m i s s i b l e i n t h i s cose." Gee, a l s o 
Qomeau v. xL , s u p r a , f n . 681 
683 snrxre, f n . 666 
634 ( 1 9 5 ^ ) , 20 C.R. 213 (3.CO.A.) Jne headaote s t a t e s 
An i n v o l u n t a r y s t a t e m e n t made by an accused t o t h e 
p o l i c e v h i c h l e d t o "Che d i s c o v e r y o f a r t i c l e s 
r e l a t i n g to the c r i m e i s o t c o n f i r m e d and made 
a d m i s s i b l e by the f e e t bhaj "one f ' n d i r g of t h e 
r r t L c l e s i s c c r s i s t e n t T ^ i t h t h e "cruth o f the 
s t a t e m e n t i f t h e r e s u l t o f t h e s e s r e n be a l s o 
c o n s i s t e n t w i t n a r e a s o n a b l e p o s s i b i l i t y t i n t t h e 
scotemenb i s u n b r u e . 
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p r o s e c u t i o n tendered a sbatement o f "che accused 1 eada-ng 
bo t h e f i n d i n g oC t l i e s t o l e a a r b i c l e s . A l t h o u g h l i p 
s e r v i c e was p a i d t o che S t , Lawrence case, blie l e a r n e d 
• i , 685 
" I n any e v e n t , i t i s c l e a r t n a a t h e y were 
s^ i n e x t r i c a b l y bound -> n.tn i h a t had gone 
b e f o r e chat bhe/ were l i k e w i s e i n a d m i s s i b l e . " 
636 
S m i l a r l y , i n R* v . Hr ase, u whe i e the accused had 
_,iven i n f o r n a t i o n as t o t h e whereabouts o f b.wo b o d i e s , 
•che B r i t i s h Columbia Oourt o f Appeal ^ e l d , s'abm^ chat 
I C was i n a p p r o p r i a t e b^ examine ~che r a t i o n a l e o f t n e u l e 
t n a b o n ] y t h e i n f o r n a t i o n r e l a t i n g t o one ^ody »,ros 
^ d t i i s s i b l e . As tc t h o s e p arbs o f "che s e c e r n e n t o f t n e 
accused r e l a t m o , -co n i s __nowledpe o f t h e Jieceabouts o f 
t h e o t h e r body, bhe c o u r t h e l d them i n a d m i s s i b l e , as t h e 
o t h e r body had a l r e a d y oeen d i s c o v e r e d by une p o l i c e , 
w i t h o u b t h e a s s i s t a n c e o f h i s i n f orvic t i o n . 
I f , nowever, t h e accused nakes a s t a b e u e n t a d m i t G I Q 
a na"ceria] f a c t , and w n i c h a d m i s s i o n does n o t amount t o 
a confessio7>, o r i s o t p a r t o f a c o n f e s s i o n , t h e 
a d m i s s i o n o f t h e accused i s a d m i s s i b l e , i f p roved bo be, 
o r c o n f i r m e d as bem_, t r u e b y o t h e r a d m i s s i b l e e v i d e n c e . 
6G5 i b i d , a t p. 113 
6G6 [ 1 9 0 5 ] 2 G.C G. 56 (L.C.G.^.), a f f i r m e d [ 1 9 6 5 ] 
2 G.C.G. 123 (^.G.G.) 
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I n R. v. B r i d e n , ' t h e accused \ as c h a r g e d w i t h 
b realmng and enber ng. On cross-exammabi on, be was 
asked whether f i l t e r h i s a r r e s t , he had t o l d t h e p o l i c e 
/here tne "break-m had -callen p l a c e . The accused d e n i e d 
making such a s t a t e m e n t , and t h e p r o s e c u t i o n , m 
r e b u t t a l , l e d e v i d e n c e o f a p o l i c e o f f i c e r t o t h e 
e f f e c t bhat l b v-'S as a r e s u l t o f c o n v e r s a t i o n w i t h t h e 
accused t h a t t h e i n f o r m a t i o n was o b t a i n e d , Fo s t a t e m e n t 
o r c o n f e s s i o n o f t h e accused ^ _s p l a c e d b e f o r e t h e 
c o u r t , and f o e v i d e n c e ^as g j v e n as bo ./twit wiis a c t u a l l y 
s a i d . 
P o r t e r , G.J.C., o b s e r v e d , j i t h IlacKay, J.A. 
f o o boo c o n c u r r i n g 
"The o n l y purpose o f evidence o f t h e k i n d in 
q u e s t i o n i s t o show t h a t t h e accused had knowledge 
o f some f a c t m a t e r i a l t o t h e i s s u e . I n t h i s 
case t h e m a t e r i a l f a c t was bhe p l a c e o f t h e bx^eak-
m . Trie accused's a d m i s s i o n o f such knowledge, 
standing, a l o n e , w o u l d n o t n e c e s s a r i l y amount t o 
a c o n f e s s i o n o f g u i l t . I t w o u l d be e v i d e n c e 
c o n s i s t e n t w i t n g u i l t , and m i g h t , a l o n g w i t h 
o t h e r p r o v e n c i r c u m s Cdinces r a i s e an i n f e r e n c e 
o f g u i l t . I t s a d m i s s i b i l i t y depends upon 
c o n f i r m a t i o n . The t r u t h o f t n e m f c r m a c i o n , l v o n 
b y t i i e accused r u s t be p r o v e n by o t h e r adxuissLble 
e v i d e n c e . Then,the s t a t e m e n t o f t h e accused, 
n o t b e i n g a c e n f e s i o n , i s a d m i s s i b l e even t h o u g h 
i m p r o p e r l y o b t a i n e d f r o m him by t t i r e a t s o r 
nduce nients • ... u n l e s s a c o n f e s s i o n T r c i e i n v o l v e d 
66? 
boo 
( 1 9 6 4 ) , 127 G.C.G. 154 ( U n t . C.A.) 
i b i d , a t p o . 158, 159 
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and m o p e a r a b l e f r o m such a sbatemenb, I 
do n o t t u n k t n a t a y o u r d i r e T / o u l d be 
necessary bo d e t e r m i n e a d m i s s i b i l i b y . " 
6c 
f h e l e a r n e d C h i e f J u s t i c e c i t e d R. v. I i c C a f f e r b y 
and t h e E n g l i s h case o f R. v. Goi l d ^ ^ m s u p p o r t . 
'inen one r e a l i z e s , however, t h a t i u I l c C a f f e r t y , t h e 
c o u r t e x p r e s s l y r e f u s e d t o f o l l o w C o u l d , t h e c o n f u s i o n 
as t o t h e c o n f l r m a b i o n d o c t r i n e r e a d i l y appears, 
compounded o n l y by t h e f ^ c t t h a t , u h i l e Could wTas c i t e d 
6 Q 1 
wi t n a p p r o v a l i n R v. 3JT?WS n e t a l , " bh^t case was 
r e g a r d e d i n R. v. S t . •ba^ren8e'i~as a d d i n g c o n f u s i o n t o 
t n e m a t t e r and una! l e t o be r a t i o n a l i z e d b y d e c i s i o n . 
'?ne r u l e m Canada u n d o u b t e d l y needs c l c n f i c a t i o n , 
mid i t i s r c p e d , vhen bhe o p p o r t u n i t y p r e s e n t s i t s e l f 
i n che Supreme Co u r t o f Canada, t h e c o n f u s i o n a t t a c h i ig 
t n e c e t o w i l l be r e s o l v e d . 
659 s u y r a , f n . 666 
690 u b i s u p r a , f n . 326 
691 s u o r a , f n . 675 
692 siam?a, f u . 667 
UNITED STATES OP AMERICA 
as expressed by the United 
S t a t e s Supreme Court. 
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CHAPTER ONE 
THE EMERGENCE OP THE COlMFEbblGNAL RULE 
IN THE UNITED STATES' SUPREME COURT 
I E v o l u t i o n of the Concept of V o l u n t a r i n e s s 
Ly the seventeenth century, the concept of 
v o l u n t a r i n e s s which was fundamental t o E n g l i s h common law, 
had permeated the l e g a l s t r u c t u r e i n the American 
c o l o n i e s . Confessions of an" accused were not to be 
extorted because, i t was argued, that an innocent accused 
may f a l s e l y confess from f e a r , and the confession of a 
g u i l t y person so obtained would be cont r a r y to the common 
law maxim of nemo ten e t u r prodere seipsum, i . e . a person 
693 
cannot be compelled to be h i s own accuser. J'f I n 1642, 
one Richard B i l l m g h a m who had been charged with the 
r e v i s i o n of the laws of the colony i n Massachusetts, posed 
694 
the f o l l o w i n g question to the governor of the colony: J 
693 Bradford, H i s t o r y of Plymouth P l a n t a t i o n , Mass. H i s t . 
Soc. C o l l . , s e r . 4, v o l . 3, at p. 390t et seq. 
L i b e r t y 45 of the Body of L i b e r t i e s , 1641, s t a t e s : 
"No man s h a l l be forced by t o r t u r e to confess any 
crime against h i m s e l f . . . " 
694 Bradford, i b i d , at p. 777 
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"how fan? a m a g i s t r a t e may e x t r a c t e a 
c o n f e s s i o n f r o m a d e l i n q u e n t ? , t o accuse 
h i m s e l f e o f a cap IT; a l l c r i m e , s e e i n g nemo 
t e n e t u r p r o d e r e s e i p s u m . . . 9 " 
Cne o f Cxovernor B r a d f o r d 1 s m i n i s t e r s r e p l i e d m p a r t ^ 
MA m a g i s t r a t e i s "bound - t o s i f t e ye accused 
and "by f o r c e o f argument t o draw him t o an 
aciinowledgmente o f ye t r u t h , "but he may n o t 
e x t r a c t e a c o n f e s s i o n - by any v i o l e n t means -
by any punishmente i n f l i c t e d o r t h r e a t e n e d t o 
be i n f l i c t e d , f o r so he may draw f o r t h an 
acknowledgmente ^ f a c r i m e f r o m a f e a r f u l l 
m n o c e n t e , i f g u i l t y he s h a l l be c o m p e l l e d t o 
be h i s owne a c c u s e r , when no o t h e r can, win en 
i s a g a i n s t ye r u l e o f j u s t i c e . " 
I n t h e 3 a t t - e r h a l f o f t h e e i g h t e e n t h c e n t u r y , 
a f t e r s e p a r a t i o n o f t h e c o l o n i e s f r o m E n g l a n d , iv j a s 
c l e a r l y a c c e p t e d -chat c o n f e s s i o n s m o r d e r t o be 
a d m i s s i b l e , had t o be v o l u n t a r y . I n The Common-'realty v . 
_ 5 9 5 
D i l l o n , a t w e l v e y e a r o l d boy, w h i l e under a r r e s t Cor 
a r s o n , was v i s i t e d b y s e v e r a l persons i n c l u d i n g 
i n s p e c t o r s o f t h e p r i s o n , wnc t o l d h i m , i n n e r a l i a , 
t h a t h i s c o n f e s s i o n -uould p r o b a b l y r e s u l t m h i s p a r d o n , 
695 i b i d , *.s to t h e s t a g e s whicn adopted t n e E n g l i s h 
e x a m i n a t i o n s t a t u t e s o f 1 u 2 P h i l . L I ! . , 2 CL 3 H i l l . 
<L n . , see. Simon G r e e n l e a f , A I r e a t i s e on t h e Law o f 
Evidence ( 2 d edn. , 184-4) , C. X I I , a t 2 7 1 , f n . 1 . 
As t ) f e d e r a " c o u r t s , see, f o r e.g., cases i n f r a , 
f n . 699? and U.S. v. Chapman, i n f r a , f n . 7 0 1 . 
696 ( 1 7 9 2 ) , 4- U.S. 116. As t o a c o n f e s s i o n m cases o f 
t r e a s o n , see t h e e a r l i e r cases o f R e s p u b l i c a v . 
R o b e r t s ( 1 7 7 8 ) , 1 U.S. 39 (Oyer T e r m i n e r , I h i l . ) , 
and Res-oublica v. IV Car by ( 1 7 8 1 ) , 2 U.S. 86 (Oyer L 
T e r m i n e r , P h i l . ) . As t o comparison t o E n g l i s h t r e a s o n 
s t a t u t e s , see, U n i t e d S t a t e s v. H i t c h e l l 1 1 7 9 5 ) ? 
1 U.S. 348. 
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and x;li3fc he w o u l d be c o n f i n e d m t h e dungeon, w i t h OUT; 
f o o d , u n l e s s he made f u l l d i s c l o s u r e . I'he boy l o t e r 
c n f e s s e d t o t h e Hayor f o r m a l l y , w n i c h c o n f e s s i o n he 
l e p e a t e d a t subsequent p e r i o d s . 
A t t h e t r i a l , i t was c ontended by c o u n s e l f o r the 
accuoed t h a t t h e c o n f e s s i o n was o b t a i n e d under such 
d u r e s s , t h r o a t s and p romises t h a t i t s l e g r l c r e d i t j n d 
v a l i d i t y u o r e d e s t r o y e d . f h e c o u r t h e l d the c o n f e s s i o n 
b e f o r e t h e mayor t o be v o l u n t a r y , and a d m i t t e d i t , b u t 
charged t h e j u r y t h . t i f t h e y had any d o u b t , t o a c q u i t , 
w h i c h t h e j u r y d i d . 
By t h e f i r s t h a l f oC the m n e t e e n t n c e n t u r y , t h e 
r u l e e x c l u d i n g i n v o l u n t a r y e x t r a - j u d i c i a l c o n f e s s i o n s had 
e v o l v e d , b o t h m t h e f e d e r a l as w e l l as the s t a t e c o u r t s . 
I n t h e f e d e r a l c o u r t s , i t was e a r l y r e c o g n i z e d t h a t 
c o n f e s s i o n s e x t o r t e d by t h r e a t o f _unishment o r o b t a i n e d 
by hope o r p r o n i s e s o f r e w a r d were n o t to be r e c e i v e d m 
697 
e v i d e n c e . ' I t v/as necessary t h a c c o n f e s s i o n s had. t o be 
v o l u n t a r y , and any t h r e a t o r p romise o r _nducemenc w o u l d 
GO'S 
ex c l u d e a c o n f e s s i o n g i v e n subsequent t h e r e t o . J 
697 3 e e , . U n i t e d S t a t e s v. Pumnhreys ( 1 8 0 2 ) , 27 Fed. Cas 
631 (D.O. O i r . ; 
698 See, f o r e.g., U n i t e d S t a t e s v. Hunger ( 1 8 0 6 ) , 26 Fed. 
C r s . 4-56 (D.C. G i r . ) U n i t e d S t a t e s v. P o c k l m c t o n 
( 1 8 2 2 ) , 27 Ted. Gas. 580 (D.C. O i r ) (hope o f m i t i g a t i o n 
o f lounisni'ient) U n i t e d S t a t e s v . Hicha.rd (1823) , 27 
Fed. Cas. 798 (D.U. d r . J p r o m i s e o f no p r o s e c a t L o n ) 
U n i t e d S t a t e s v. Uatthews e t a l . ( 1 6 4 3 ) , 26 Fed. Cas. 
1205 ( U i s t . Ct. , S.D.KY.) 
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C o n f e s s i o n s nade under o a t h were, s i m i l a r l y n o t r e c e i v e d . 
As B r o c k e n b r o u ^ h , J . , n o t e d m a V i r g i n i a D i s " c r i c t 
, 700 ^ o u r t 1 
"Amon 0 t h e r u l e s LPOSV c a r e f u l l y e l a b o r a t e d , 
and s t r i c t l y e n f o r c e d i s t h n s t h a t i f t h e 
c o n f e s s i o n nas been made t o a parson m 
a u t h o r i t y m t h e p r e m i s e s , and has been 
i n d u c e d by a n y t n j ng, s a i d o r done by such 
p e r s o n , c a l c u l a t e d bo e x c i b e e i t h e r hope 
o r f e a r I/J t h e p r i s o n e r ' s mind, t h e n t h e 
c o n f e s s i o n i s i n a d m i s s i b l e . ' 1 
I f an accused p e i s o n made a second, o r subsequent 
c o n f e s s i o n , a f t r be3 ng, _ r d u c e d t o make an e a r l i e r one, 
t h e l a t e r c r n f e s s i o n --as n o t r e c e i v e d , u n l e s s i t c ^ u l d be 
699 See, U n i t e d Sbates v . B a s c a d l o r e (133 1 ) , 24 Fed. Cas. 
1028 (P.O. C i r . ) . U n i t e d S t a t e s v. D u f f y e t a l . 
0 8 0 4 ) , 25 Fed. Cas. 922 QD.C. C i r . ) , U n i b e d S b a t e s 
v « W i l l i a m s e t a l . (185&) 28 Fed. Cas. 656 (He. C i r . ) 
700 U n i t e d 3bates v . Cooper ( 1 6 5 7 ) , 25 Fed. Cas. 629 
(y.D. Va• ) , a t p. 650. I n U j i c e d S t a t e s v. Ljo b t 
( 1 8 3 9 ) , 27 Fed. Cas. 189 ( C i r . C t . , D. O h i o T T " ^ was 
s t a t e d a t p. 190 
"To make a c o n f e s s i o n , t h e r e f o r e , e v i d e n c e , i t must 
be made, so f a r as can be a s c e r t a i n e d , i n t h e 
absence o f any e x c i t e m e n t wi i c h c r e a t e s a hope t o 
o b t a i n e d f a v o r , o r t o a v o i d a t h r e a t e n e d p u n i s h m e n t . 
But t h e c o u r t m such cases - u s t j u d ^ e f t h e 
m o t i v e s w i c n i n d u c e t h e c o n f e s s i o n , f r o m t h e 
c o n f e s s i o n i t s e l f , and t h e c i r c u m s t a n c e s under w h i c h 
i t was made.... I t i s d i f f i c u l t t o l a y down any 
px^ecise f o r m o f words w h i c h , i f a ddressed t o bhe 
p r i s o n e r , s h o u l d e x c l u d e 1 i s c o n f e s s i o n . E v e r y case 
I ' U o t be governed by i t s own c i r c u m s c ->nces." 
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sho-THi by c l e a r and s a t i s f a c t o r y p r o o f t h a t t h e i n f l u e n c e 
o r inducement l e a d i n g t o the f i r s t c o n f e s s i o n had 
d i s s i p a t e d . The e a r l i e r i n d u c e d c o n f e s s i o n gave r i s e t o 
a p r e s u m p t i o n o f law t h a t l a t e r c o n f e s s i o n s were o b t a i n e d 
701 
u n d e r t h e same i n f l u e n c e . ' I f , however, a f a c t was 
d i s c o v e r e d as a r e s u l t o f an i n v o l u n t a r y c o n f e s s i o n , 
a l t h o u g h t h e c o n f e s s i o n \ as e x c l u d e d , t h e f a c t i t s e l f was 
702 
a d m i t t e d m e v i d e n c e . ' I f a c o n f e s s i o n was t e n d e r e d 
705 
i n e v i d e n c e , i t had t o be t e n d e r e d as a w h o l e / y and 
i t w«=s open to t h e j u r y t o b e l i e v e a l l o f i t , o r any p a r t 
704 
o f l b , o r t o r e j e c t l b f r o m t h e i r c o n s i d e r a t i o n c o m p l e t e l y . 
I n t h e s t a t e c o u r t s , a s i m i l a r p a t t e r n o b t a i n e d 
a t common law. I t w^s argued, w i t h r e l i a n c e on E n g l i s h 
p r e c e d e n t , t h a t i n v o l u n t a r y c o n f e s s i o n s were e x c l u d e d 
because the inducement used t o o b t a i n them mi J i t r e s u l t 
701 I n U n i t e d S t a t e s v . Chapman ( 1 8 5 1 ) , 25 Fed. Gas. HQL. 
( D i s t . C t . , Penn.), a second c o n f e s s i o n was h e l d 
i n a d m i s s i b l e , a l t h o u g h made 42 nours a f t e r t h e f i r s t , 
and a l t h o u g h p r e v i o u s l y c a u t j o n e d by the m a g i s t r a t e . 
See, U n i t e d S t a t e s v . Cooper, i b i d . 
702 I n U n i t e d S t a t e s v. R i c h a r d , s u p r a , f n . 698, t h e f a c t 
o f t h e p r i s o n e r ' s g o i n g t o the p l a c e where t h e 
p r o p e r t y was secreted., and i d e n t i f y i n g i t , was h e l d 
a d m i s s i b l e . 
703 See, f o r e.g., U n i t e d S t a t e s v. S i L i t h ( 1 8 0 6 ) , 27 
Fed. Cas. 1255 (1T.Y. C i r . ) 
704 See, f o r e.g., U n i t e d S t a t e s v . P r i o r ( 1 8 5 7 ) , 27 
Fed. Gas. 624 ( C r a n c h , C . J . ) . 
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m t h e i r "being i m b r u e . J I n Hassacnuse bus, c o n f e s s i o n s 
o b t a i n e d "by p r o m i s e s v e r e r e j e c t e d as e o r ] y as 1804-,'^^ 
and any f o r _ o f cemporal b e n e f i t o f f e r e d t o t h e accused 
r e s u l t e d m bhe subsequent c o n f e s s i o n o f t h e accused 
707 
b e m ^ h e l d t o be n o t g o o d e v i d e n c e . ' ' I n C o H L i o m j e a l t h 
708 
v « iiS2I_L» ' , r b ^ r e a hope o f o a i d o n _ts H o l d o u t t o uhe 
705 See, s u p r a , f n s . 694, 695» Ccmnonuealtlj v. 
Kilo op, i n f r a , f n . 7^8 
706 See, Qommon e a l t h v. Ohabbock (1804-), 1 mass. 
E1. 14-4 (S.G.) 
707 3ee, Pom, v n , e a l t h v. I r a k e ( l 8 L S ) , 15 iJ-ass R. 
161 ( S T O . Oo'iuonve.lth v L o r e y ( l S ^ ) > 1 Gray 
4-61 ( l i a s s . S.O.;. CJne inducement o r i n f l u e n c e , 
m o r d e r t o n e g a t i v e v o l u n t a r i n e s s , had t o be m 
e x t e r n a l s t i m u l u s , and not . r i s i n g f r o m t h e mere 
o p e r a t i o n o f t h e mind o f t h e accused. See, 
Con, u n u e a l t h v. Kna ^> i n f r a , f n . 708 
708 ( 1 8 3 0 ) , 9 l i e : : . 4-95 ( N a s s S.C.) 
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accused i f he w o u l d c o n f e s s , M o r t o n , J . , o b s e r v e d 
709 i b i d , - t p. 5 0 2 . 3ee, a l s o Commonwealth v. l ' a y l o r 
T T 8 5 0 ) , 5 Cush. 605 (Mass. 3 . C . ) , per Dewey, J . , a t 
p. 610, Commonwealth v. Morey, s u p r a , f n . 7^7 p e r 
Snaw, C.J. As bo c o n t i n u o u s c o n f e s s i o n s , i l d , J , , 
no ced m Commonwealth v. Knapp. s u p r a , f a . 708, a t 
op. 4-98, 499 
1 1 £he r u l e i s t a t t when a c o n f e s s i o n has been 
i m p r o p e r l y o b t a i n e d , a l l subsequent c^ n f e s s i o n s a r e 
i n a d m i s s i b l e , a l t h o u g h t h e y may bave been made a t 
d i f f e r e n t t i m e s , and t o d i f f e r e n t p e r s o n s , f o r t h e 
p r e s u m p t i o n i s , t h a t t n e y wece made under t h e same t 
i n f l u e n c e , o r m consequence o f t h e c o r n e r c o n f e s s i o n . 
I n Commonwealth v. TucLerman (1857) , 10 Cray 
173 (Mass. 3.C.), w h i c h r e c o g n i z e d t n a t v o l u n t a r i n e s s 
was t o be d e c i d e d on a c o n s i d e r a t i o n o f a l l the 
c i r c u m s t a n c e s , M e r r i c k , J . , s t a t e d t h e r u l e a t p . 1 9 0 
" I t i s c e r t a i n l y a c l e a r ~s . - e l l as f a m i l i a r 
p r i n c i p l e o f l a w , t h a t e v e r y f r e e and v o l u n t a r y 
c o n f e s s i o n i s a d m i s s i b l e m evidence a g - u n s b a 
p a r t y accused o f any c r i m i n a l o f f e n c e , b a t tn->t 
a l l t h o s e w b i c h are o b t a i n e d f r o m him b y 
t n r e a t s o f harm, o r promises o f f a v o u r n n d 
w o r l d l y advantage, h e l d o u t by a p e r s o n i n 
a u t h o r i t y , o r s t a n d i n g i n any r e l a t i o n Crom 
wmch cbe law w i l l presume t h a t h i s 
c o m i i u n i c - t i o n w o u l d be l i k e l y t o e x e r c i s e an 
i n f l u e n c e o v e r t h e mind o f t h e accused, are 
t o be e x c l u d e d f r o m the h e a r i n g o f j u d i c i a l 
t r i b u n a l s . " 
AS t o o t h e r cases f o r m a t i v e o f t h e r u l e m 
Massachusetts m t h e n i n e t e e n t h c e n t u r y , see, 
Co monweelth v . Howe ( 1 8 5 7 ) , 9 Cray 110 (Mass. B . C . ) , 
where i t was d e c i d e d t h a t w h e t h e r a p a r t y making 
c o n f e s s i o n s was so much under t h e i n f l u e n c e o f 
i n t o x i c a t i n g l i q u o r , as n o t to u n d e r s t a n d what he 
was c o n f e s m g , i s a q u e s t i o n f o r t h e j u r y . A l s o , 
Commonwealth v. \'hittemore ( 1 8 5 8 ) , 11 Cray 201 
(Mass. S.C. ) , Ooiimom a a l t h v. C u r t i s ( 1 8 6 7 ) * 97 
H.?ss. R. 574 (S.C.), Comiaonwealtn v . James ( l 8 6 8 ) , 
99 Mass. R. 4-38 (S.C., Commonwealth v. C u f f e e ( 1 8 7 1 ) , 
107 Mass. R. 285 ( S . C . ) . The q u e s t i o n u s u a l l y was 
w h ether c e r t a i n words amounted t o an inducement t o 
the accused t o c o n f e s s . See cases, s u p r a , and 
Oommonwenlth v. C r o c k e r ( 1 8 7 1 ) , 108 Mass. R. 464 
CS.C.j, Commonwealth v. C u l l e n ( 1 8 7 3 ) , H I Mass. R. 
435 (S.C.), (Commonwealth v. M i t c h e l l 08?^), H 7 Mass. 
R. 4-31 ( B . C . ) ; Comraonwealtn v. Smibn (187&3 , 119 Mass 
R. 305, Commonweal cii v . rToTt (1875;, 121 Mass.R. 61 
( 3 . C ) , Commonwealth v. Sego ( I 8 7 8 ) , 125 Mass. R. 210 
( D . C . ) } Commonwealth v. C u l v e r ( 1 8 7 9 ) , 126 Mass. R. 
464- (3.CTTI 
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" w l i e r e t h e y a r e e n t i r e l y v o l u n t a r y , t h e y a r e 
t o he r e c e i v e d , h u t where t h e y a r e dra w a o u t 
b y any e x p e c t a t i o n o f f a v o r o r b y menaces, t h e y 
ace bo be r e j e c t e d . The g u e s t i o n i s ... ^ l e c h - r 
r n e c - a f e s s i o n s were v o l u n t a r y o r n o t . " 
I n Tel* Y c r l : , IL_ t h e Case o f I o o n l e v . U a n k i n , a 
n a r s n a i l i n d u e e a t h e f e m a l e a c c u s e d t o c u n f e s s b y t e l l i n g 
h e r , " i f y o u do n o t t e l l a l l y o u iniow a b o u t t h e b u s i n e s s , 
y o u w i l l be p u t i n t h e d ^ r 1 ; r o o n a n d h o n i e d . " I n 
711 
e x c . u d m g t h e c o n f e o S i c n , t h e c o j r t s t a t e d ( 
"'fhe c o n f e s s i o n o f a p r i s o n e r t u r t be f r e e -:nd 
v o l u n t a r y , o r I t c a n n o t be g i v e n i e v i d e n c e u p o n 
h i s c r i a l . ... ^ c o n f e s s i o n u p o n an o f f i c i a l 
e x a m i n a t i o n , o r t o o t h e r p e r s o n s , i f o b t c m e d u n d e r 
t h e l i L o i e s s m n o f hope o r f e a r , c a n n o t be a d r i t j e d 
i n e v i d e n c e , 1 o w e v e r s l i g h t t h o s e i m p r e s s i o n s 
mozr b e . " 
A.n~r t h r e a t o r p r o m i s e u o u l d ^ a m t cne c o n f e s s i o i i , 
a n d , i f j . t w.re i quest±;n cC co ^ w e tency o f a s u b s e q u e n t 
c n f e s s i o n , i t i-as l e f t t ^ the j u r y t o de c i d e h e t h c i 
712 
t h e e a r l i e r promises conui nueo t n e i r i n f ^ i o n c e , o r 
whot ixer the e^r" l e r Ci n f e s s i r n unf'uenced the l a - ; e r . 
C o n f e s s i o n s t c h e n r y t h e p o l i c e rere presLmed to be 
714-
v o l u n l . r ^ , ' and i f f n c t s ere d i s c o v e r e d by r e a s r n o f 
an unuced c o n f c f s i o n , t h e s e f r c t s \ ere r e c e i v e d m 
7/0 Rep CKL C*S (190 7) V6 7 (Oyer * Term.) 
711 i b i d . , - t . 469 
73 2 6ce, Bo x r h a r f s Case ( I O ^ J ; , 4- C I U T T a l l Rec. 136 
( K I T . o e s s . J , o t e e l ' s C s e ( 1 8 2 1 ) , 6 C i t y T I a l l 
uac. 5 Sess.) 
7 1 9 ^ee, J t a p e ' s Case U 6 2 l ) , 6 C i t y - - t a l l ^ c c . 177 
( I .IT. Zess. ) 
7 1 ' See, f o r e.g., J i l l i a m ' s Case (.1319 ) , 1 C i t y 
K a i l L e e . 14 9 ( ~ oess.) 
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e v i d e n c e / ^ e s p e c i a l l y so i f t h e y wore s u f f i c i e n t 
t o e s t a ' ' i s h the g u i l t , o f t h e o r i s o n e r , ^ h o r 
w i s t h e r e any d u t y on t h e p e r s o n t a k i n g t h e 
c o n f e s s i o n bo warn the accused, e i t h e r t h a : he x<as 
no±? hound co c o n f e s s , t h ^ t n i s c o n f e s s i o n s h o u l d 
be f r e e and v o l u n t a r y o r chat i t w o u l d be r e a d m 
717 
evidence a ^ a.nst him, 1 V o l u n t a r y c o n f e s s i o n s x/ere 
715 See, f o r e.g. f u c k e r ' s Case ( 1 8 2 0 ) , 5 
C i t y h a l l Rec. 164 CF.Y. oess.) , 
l l i l l i , ,an and ^/elchman's Case ( 1 8 2 1 ) , 6 C i t y 
t i a l ] D e c , 10 I 1. Y. J e s s . ; 
716 3 e e , Jackson's Case (1819 )» 1 C i t y I I a . l l 
Hec. 28 ( h. Y . o e s s . ) 
717 See, Peoule v. namwe]! [ I S 2 3 ] Cr. Sec. 163 
(Oyer C 'terminer, h.Y.) 
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a c c e p t e d as b e s t e v i d e n c e . I n d u c e d c n f e s s i c n s u e r e 
716 I n 1-eopl e v. Ro b e r t s o n e t a L C1822J Or. Pec. 66 
(Oyer ^ t e r m i n e r , I T Y . ) , a c j s e o f ^rand l a r c e n y 
where bbe exanir.iflc, n e 0 i s " n r a t e t c l d t h e T r i f e o f t h e 
accused unac " i f what; she t o l d him \;as brue, i t was 
beboer f o r n e i husband bo c o n f e s s " , t h e c o u r t s t a c e d 
a t pp. 68, 69 
" I c i s n e c e s s a r y t o make t h e e x a m i n a t i o n o f a 
p r i s o n e r ' s evidence upon h i s t r i a l , "uliab i t s h o u l d be 
made \ i i c n r u c any menace o r t e r r o r ^ e l d o u t bo h u , 
o r any s p e c i e s o f undue i n f l u e n c e used, i t n u s t be 
f r e e and v o l u n t a r y . I t must nob be i n d u c e d by t h e 
f l a t t e r y o f nope, o r t h e f e a r o f b o r t n r e . . . " 
As t o o t h e r cases f o r m a c i v e o f t h e r u l e i n Few York 
m t h e n i n e t e e n t h c e n t u r y , see H e n d r i c k s ^ n v ^ People 
U 8 y 0 , 10 F i . 13 (C A ) , ^rhere" S o l d e n , .T., 
d i s s e n t i n g , s t a t e d ab p. 33 " I f by v o l u n t a r y i s 
meant u n i n f l u e n c e d by t h e d i s t u r b i n g f e a r o f p u n i s h -
ment, o r b t f l a t t e r i n g nopes o f f a v o r , t h e e x p r e s s i o n 
may be a c c u r a t e . But i t i s l i a b l e bo m i s l e a d because 
i t sug^esbs bhe i d e a t h a t bhe r e a e c t i c n o f v'hab are 
bermed n v o l u n t a r y c o n f e s s i o n s f l o w s f r o m uhat 
p r i c i p l e o f common law whic ^ i s supposed m e r c i f u l l y 
bo exempa persons f r o m a l l o b l i g a t i o n s t c c r i m i n a t e 
bhemse'ves, c.nd r h i c ^ i s e x p r e s s e d by t h e maxim nemo 
teuebuc -.xrodere s e i p s u n ... F o t h i ^ o car be c l e a r e r , 
i n d e e d , t h a n t h a t t h e r u l e o f e x c l u s i o n r e s t s , n o t 
U-J-Q t h e compulsory manner o f o b t a i n i n g , t h e confessions 
b u t u p j f l t n e dangerous and u n r e l i a b l e n a t u r e c f t h e 
e v i d e n c e " , Pep-ele v. IlcMahon ( 1 8 5 7 ) , 15 N.Y. 384 
(G.A.), People v . Rogers ( 1 8 5 6 ) , 18 F.Y. 9 (0 A . ) , 
P e o r l e v. V^entz ( 1 8 6 7 ) , 37 ~T Y. J03 (C.A.), D a f f y v. 
l e o o l e ( 1 6 6 3 ) , 26 F.Y. 5S6 (G.A.), Popple v . P h i l l i p s 
(1870) , 42 II.Y. 200 (Cx,.), U ^ o c l f c r d v . Peoule 
( 1 8 7 5 ) , 62 ri.Y. 1 1 7 , A f b e r September, 1681, 
c o n f e s s i o n s were governed, by s. 395, T~.Y. Gd. Grim. 
P r o c . , \'hi ch sbabed 
"A C n f e s s i , n o f a d e f e n d a n t , w hether i n t n e 
course oL j u d i c i a l p r o c e e d i n g s o r t o a p r i v a t e 
p . i s r n , can be ^iven j n e v i d e n c e agamsb him , u n l e s s 
made t ixder t h e i n f l u e n c e o f f e a r p r o d u c e d by t h r e a b s , 
o r u n l e s s made uro n a s b i ' u l - t i . a o f tue d i s t r i c t 
a t t o r n e y , what ^e s „ou±d nob be p r o s e c a t e d b n e r e i o r , 
b u t l b i s n o t s u r f l c i e r . t t o w a r c p n t n i s c a n v i c t i - i i 
t a t 1 u t a n d i b i ' , 3.1 p r o o f ;hat t h e cri m e changed has 
boe^ com^icoed." See, "or e.g., I e o a l e v. 
h e l o i n ( 1 6 8 3 ) , 6 1 - .Y. 241 ( J . O 
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r e j e c t e d ns "heme; u n r e l i a b l e and ^ o s s i o l y f a l s e . 
719 
e c r l - as I M S ' y t h e r u l e r e g a r d i n g e x t r a -
j u d i c i a l c ^ i f e b s i o n s was c v s i d e e e d i n 1Tew J e r s e y , a i d ;e;. 
yeas later,' i t was accented c^at the t r u e c r i t e r i o n 
uas I] e a c t u a l s t a b e o f m.nd o f t h e accused a t t i e time 
o f 1 a l i m g t h e c o n f e s s i o n , a r d whether a t -chat cime he was 
under any i n f l u e n c e o f h^pe o r f e ^ r . S m i l e r l ^ , by 
721 
1829, t r i e c o ncept o f v ^ l u n t a n r ess as a b a s i s f o r a d u i ^ 
s i o i ] i t " , wqs f i r m l y imbedded J I I t h e j u r i s p r u d e n c e o f the 
s t r b e o f I n s s o u n , and by 1850, a s i m ] a r c l a i i COT I d 
7 ^  -
be made by a l ] s t a t e j u r i s d i c t i o n s . ' " ^ A l t h o u g h t n e r e 
7 1 9 See, Scate v. Aaron ( 1 8 1 8 ) , 7 Am. Dec. 5 9 2 (2 T J.S.O.) 
720 3 t a t e v . G u i l d ( 1 8 2 8 ) , 18 on. Dec. 404 ( j . J . ^ . C . j 
7 2 1 l e c t o r v. ^ t a t e ( 1 8 2 9 ) , 22 Am. Dec. 454 {JAn S O ) , 
For a r e v i e w o f t h e lav; m I l i s s o u r i , see ' o l l i a m K. 
Howard, A d m i s s i b i l i t y o f C o n f e s s i o n s o f G m i l t m 
K i s s o c r i ( 1 9 5 8 ) , 25 Ho. I . Rev. "351 
7 2 2 For e.g., see S t a t e v. ooper e t a l . ( 1 8 5 9 ) , 33 
AD. Dec. 665 (Me S O ) , Bro >i v. Co^monwsclth ( 1 8 5 8 ) , 
55 w i . Dec. 265 ^Va. S C.) , S t a t e v. EheI-ps~Tl859) . 
54 Am. Dec. 672 ( V t . 3.0.) F m d l e y v. S t a t e (1841 ) , 
36 Am. Dec. 557 f i n d , 3.C See, g e n e r a l l y , 5 
T«igmore, E v i d e n c e , ( 3 r d . e d . ) , t i t . " C o n f e s s i o n s " , 
Bates B o o t h , C o n f e s s i o n s and Hethods Employed m 
J r o c u r i o j - Them (1Q50), 4 So. Oal I . Rev. 83, Totes 
Elements i n t h e A d m i s s i b i l i t y o f C o n f e s s i o n s ( 1 9 3 2 ) , 
18 Iowa L. Rev. 75, C o n f e s s i o n I n d u c e d by Promise o f 
B e n e f i t ( 1 9 2 5 ) , 25 Mien. u. Rev. 308, George A. 
B a l d w i n , James A. P a t t e r s o n , A d m i s s i o n s , C o n f e s s i o n s 
and D e c l a r c t i o a s ID i e n n s y l v a m a (1936) % 2 U. o f l i t c s 
L. Rev. i 8 0 , James 1 . Landye, C~nfessaons (1934-), 
13 Ore. JJ. Rev. 249, Henry C h r i s t o p h e r s on, 
Confess: ons £194-5^ w i s . L. Rev. 2 5 7 , Edward B r a n d t 
L a t i m e r , The A d m i s s i b i l i t y o f C o n f e s s i o n s lm Evidence 
i n C r i m i n a l C o u r t s L1932 - 5 5 J 268, 1* Ar,. 
DLG. 3833. 
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i r e r e d i f f e r e n c e s r i t n ] n t h e r u l e as adopted by zne v a r i o u s 
723 
s b a t e s , ^ I r o f e s s o r G r e e n l e a f , w r i t Leg, on evidence a t 
the b i n e , ^ as a b l e t o sbate bhat "che r u l e of l a \ r , 
a ; ; l ' c a M e t o a l l cases, demanded r h a t a c o n f e c s i o a s h a l l 
Ii r/e b e e nade v o l u n t a r i l y , l b h o u t t h e a p p l i a n c e s o f 
724 
hope O P f e a r * 1 
i i . The T e s t of V o l u n t a r i n e s s and Bram v. U n i t e d S t a t e s 
-i'he f i r s b c;se bo r e a d bhe Supreme C o u r t o f t h e 
I m b e d S t a l e s was cnat o f hopb v. Uban, ^ and i f one 
c o n s i d e r e d bhe p o s i t i o n o f l i r p o r c a n c e p r e v i o u s l y bestov Ted 
on iftx I I S J p r e c e d e n t by bobxi s b a l e and f e d e r a l c< u r t s m 
bne e v o l u b i o o f u i i e i r r e s p e c t i v e r u l e s r e s o r d u n g 
c o n f e c s i ^ n s , bnere cor I d oe l i u i l e doabt as be v l i n t 
a i j r r c o C i i u o a l d be zslzec by bhe on reme Oourb. I n chab 
case, ohe accused was ar_~esbed 1 ^ a d e t e c t i v e f o r ^ u r d e r 
and bhen „iven I - bo t h e c u s t o d y o f a o l i c e i u a n . A few 
723 For e.^., so~ne s t a t e s h. ve h e l d bhat bne b u r d e n i s 
on uhe accused t o n e g a t i v e a r r e s u i p t i o n o f v o l u n -
t a r i n e s s . See, ,xG-ee v. 3babe (195*2) 1 104 F.h. 
2d 726 ( I n d . ) o t a t e v. RoKers Q 9 5 D , 64 3.J. 2d 
S72 ( F . C . ) , 3 j m i l a r l y , some s b a t e s and courbs have 
n o t accenbed. fc.ie c o n c e r t o f n e r s o n J . I a u b i o r i b y . Se& 
Bra- v . u n i t e d s t a t e s U o 9 7 ) , 168 U.S. 5 3 2 , vc p. 
5 5 7 
724 0-ree.xleaf, L^>. O i c . , su r a , f n . 5 , a t p. ?64 
7 2 5 (iSch ) , 110 U.u. 5 7 4 
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m n u t e s l ^ t e r , t h e d e t e c t i v e , hau reiac ned o u t o f bne 
h e a i m 0 o f "Ciie p o l i c e m a n and t h e accused, j o i n e d bhem, 
a t ixo-i u m e b he accused i m m e d i a t e l y c o n f e s s e d . At die 
u i i a l , JOID cemay. was n o t c a l l e d L C 0i"""e e v i d e n c e , a n d 
l b wss cont e n d e d on b e h a l f o f bhe c o n v i c t e d accused 
1b c b t h e r o l i c e n a n may h-ve °duced t h e accused be c o n f e s s . 
726 
I t r a s h e l d by t h e C o u r t / s p e a k i n g t h r o u g h 
^ a i l a n , J . , bhar s i n c e t h e r e uas no s u ^ e s t i o n on b e h a l f o f 
th e accused t h a t v o l u n t a r i n e s s o f t h e c o n f o s s i o r w o u l d 
have been n e g a t i v e d i f "Ghe p o l i c e m a n had t e s t i f i e d , and 
s i n c e a o t h i.n b appeared f r o m t h e c i r c u m s t a n c e s suggesting, 
c o l l u s i o n between t h e dei;ecbive end bhe po3 iceman, uhere 
^as no r e a s o n f o r che l o w e r c o u r t bo e x c l u d e t h e 
c o i f e s s i o n f r o m cvxdeuce. 
726 Tho c o u r t r e l i e d on t r i e i i l n ^ l i s n cases o f ^ . v. 
Ole res, s u p r a , f n . 243, S* v * l i ^ m s , 3 Russ. Or. 
( S n a r s . ed.) ^ 3 1 , and R. v, ' ' a r a e r 3 Russ. Cr. 
( S n o r s . ed.; 432. I n I i . v. / i l l icons„ on s i m i l a r 
f a c t s , i t was c^ncended chat t h e c o a s t j b l e s ou^ht 
t o he c a l l e d t o -orove t h a t nobk.n^ had been s a i d o r 
done t o i n d u c e t h e accused t o c o n f e s s . b u t Taunbon, 
J . , a f t e r c o n s u l t • n & w i b h bitoT. e d a l c , J . , s e a t e d 
"T/e do n o t t h i n k , a c c o r d i n g bo bne u s u a l p r a c b i c e , 
;^ac we oi ~ r t t _ e..c]nue che e v i d e n c e because a 
coa s u c b l e may have i n d u c e d bhe p r i s o n e r t o make one 
s b-^-cement, o t h e r w i s e he must i n a l l cases c a l l t h e 
^ 3 r , i s t r a t e s o r c o n s t a b l e s b e f o r e xrhom o r i n whose 
cuscody t a e prio< Pec has been." i l e r e , c o u n s e l f o r 
t h e accased, by c i t m 0 5.. v. ' a m n.^ b am, so. r a , f n . 
1 0 3 , was I P e f f e c t c o n r e ^ o m ^ nab u n l e s s t h e 
pol i c e m a n was c a l l e d , the c o n f e s s i o n was nob 
a f f J r m _ o i v e l y shown t o have been v o l u n t a r y . 
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?he O c u r t , a p p r o v m t h e l e a d i n g , E n g l i s h esse o f 
727 
v. » a n c b s n a l l , ' ( a c c e p t e d t h e v o l u n t a r y -
t r u s t w o r t h y annroacn t o c c n f e s s i c n s , and h a r l a n , J . , 
s t a t e d f o r t h e C o u r t 7 2 8 
'hsut tine p i e s u n p b i o n upon which w e i g h t i s ^ l v e n 
t o such e v i d e n c e , namely, t h a t one wh>~ i s 
i n n o c e n t w i ] 1 n o t imrern 1 h i s s a f e t y o r r r e " j u d i c e 
i\i s _ i i b e r e s t s by an u n t r u e s t a t e m e n t , ceases when 
t h e c o n f e s s i o n aopears t o have been made, e i t h e r 
in consequence o f luducsmencs o f a uemporal 
n a t u r e , h e l d n u t by one i n a u t h o r i t y , t o u o n j n g 
t h e cnarge j r e f e r r e d , o r occa^se o f a t n r e a t 
o r promise by o r xn t h e presence o f suea p e r s o n , 
i I n c h , o o e r a t m g upon ahe f e a r s o r hopes o f t h e 
accused, L n r e f e r e n c e "uc the c h a r g e , d e p r i v e 
him o f Lb a t freedom o f t r i l l o r - . ^ l f - c ^ t i e 1 e s s e n t i a 
GO mane his c;afes j i o c v o l u a t i r r J i t h u the meaning, 
o f t h e l a w . " 
El e v e n y e ^ r s l a t e r , the s u b j e c t o f e x t r a - j u d i c i a l 
c r i f e s n o r s a 0 a m arose f o r t h e c o r s n e r a c i c n o f the 
729 
J o u r t l 1 oparC v. u n i t e d s t a t e s , p o s i n g the q u e s t i o n o 
whether c e r t a i n words amounted t o an inducement f o r t h e 
°irst tnrne, as w e l l as whether c u s t o d y o r c o n f i n e m e n t i s 
L J i t s e l f s u f f i c i e n t t c j u s t i f y e x c l u s i o n o f a c o n f e s s i o n 
o r scatement as n o t oemg v o l u n t a r y . I h e accused, ui t h 
o t h e r s , Dcang s u s p e c t e d o f a l l m " t n e i r second mate, 
•'rere o l a c e d i n i r o n s , and remained so i n c i l t n e i r s h i p 
neacned p o r t , 1 o:^ e tnan one t n o i s a n d n:lco 1 i t e r , hie 
7 2 7 u b i si o r f n . ^ 1 
7 2 8 s u n r a , f n . 7 2 3 , 3-u 334-
7_9 ( i - ^ 9 3 ) , 156 u.3. 3 1 
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c a p t a i n o f t n e s h i p t o l d one o f t h e o t h e r s c o n f i n e d w i t h 
tu.e accused t o keep h i s s t a t e m e n t u n t i l t h e r i g h t t i m e came 
and t h e n " t e l l t n e t r u t h " . H a r l a n , J . , a g a i n s p e a k i n g f o r 
t h e C o u r t t o b s e r v e d 
' I t i s t r u e t h a b t h e f a c t o f a p r i s o n e r b e i n g 
m cus t o d y a t t h e t i m e he makes a c o n f e s s i o n 
i s a c i r c u m s t a n c e nob t o be o v e r l o o k e d , because 
i t b e a r s upon t h e i n q u i r y w h ether t h e c o n f e s s i o n 
was v o l u n t a r i l y made o r ivas e x t o r t e d by o h r e a t s 
o r v i o l e n c e o r made under t h e i n f l u e n c e o f f e a r . 
But c o n f i n e m e n t o r i m p r i s o n m e n t i s n o t i n i t s e l f 
s u f f i c i e n t t o j u s t i f ; / t h e e x c l u s i o n o f a c m f e s s i o n , 
i f i t appears t o have been v o l u n t a r y , and was n o t 
o b t a i n e d by n u t t i n g 3he u r n s o n e r m f e a r o r b y 
p r o m i s e s . " 
As to whether t h e words amounted bo an inducement, 
the C o u r t b e l d t n e / d i d n ^ t , en t n e a u t h o r i t y o f t h e 
731 732 u a g l i s h cases o f R. v. G o i r t ' and R. v. Reeve,' " 
and a f t e r r e f e r r i n g t o t h e i r e a r l i e r d e c i s i o n m I o o t 
73b 
v« U t a J j , 1 ^  reasoned bh^t 
" h c t m n g s a i d ... a t a l l c a l c u l a t e d t o put 
him _ 1 f e a r o r t o e x c i t e any hope o f h i s 
e s c a p i n g punishment by t e l l i n g what he knew n-^ 
o r w i t n e s s e d o r d i d 3ft r e f e r e - c e to t h e k i l l m , , . " { ^ 
7 3 0 i b i d , a t p. 55 
7 3 1 i b i s a n r a , f n . (b0 
7 3 2 u b i s u p r a , f n . 168 
733 s u o r a , f n . 7 2 5 , w n i c n nad e a r l i e r a x<oroved R. v«, 
. v ' a r i c n s h a l l , u b i s u p r a , f n . 7 1 and R. v. B a l d r y , 
u b i s\ p r a , f n. 84-
7 3 ^ s u p r a , f n . 7 2 9 , u e r H a r l a n , J . , a t p. 5 6 . ?he C o u r t 
a l s o d e c i d e d t h a t , g e n e r a l l y s p e a k i n g , c o n f e s s i o n s i erne 
o n l y e v i d ence a g a i n s t t a o s e wh' made them. /here, 
however, two persons were j o i n t l y t r i e d , che 
c o n f e s s i o n o f >me i s a d i m s ^ b l e a g a m s t t h e o t h e r , i f 
made i n h i ? oxesence, and under c i r c u m s t a n c e s w h i c h 
y o u ] a l e a d to t n e i n f e r e n c e t h a t he a c c e p t e d i t as 
b e i n g t r u e . 
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I t X;as c l e a r bnat t h e C o u r t was d e t e r m i n e d 1 0 b 
o n l y L O adopt cne E n g l i s h a x proach t o t h e c c a f e s s i o n s , 
b u t a l s o , t h e E n g l i s n r i l e i t s e l f . By so d o i n g , i t 
became s e i s e d m t h t h e d i f f i c u l t i e s a t t e n d i n g t h e E n g l i s h 
j u r i s p r u d e r c e on bhe s u b j e c t . A s , f o r example, i t had 
a c c e p t e d w i t h o u t q u e s t i o n t h e heresy bhat an inducement, 
111 o r d e r bo e x c l u d e a c o n f e s s i o n , must r e l a t e t o t h e 
c h a r g e , o r r e f e r t o t h e escape f r o m punishmenb under t h e 
c n a r g e , a l t h o u g h t h e r e was no d e c i d e d case as a u t n o r i t y 
f o r t h i s c o n t e n t i o n . 
756 
Llhe f o l l o w i n g y e a r , m P i e r c e v. U n i t e d o t a t e s , 
<\here t ] i e accubed, w l i e u nder a r r e s t and i n h a n d c u f f s 
f o r murder, had made a s t a t e m e n t , i t was h e l d by t h e C o u r t , 
c i t u g 3bs e a r l i e r d e c i s i o n s , bhnt c u s t o d y u e c se w i l l 
nob r e n d e r a sbabemenb i naui. i s s i_ble , nor w o u l d che mere 
presence o f p o l i c e o f f i c e r s be an inducement w i t h i n t h e 
r u l e and s u f f i c i e n t t o n e g a t i v e bhe r e q u i s i b e v o l u n t a r i n e s s . 
737 
o i m i l a r l y , i n W i l s o n v. b n i t e d S t a t e s , y ( where an 
accused, ia o r d e r t o averb s u s p i c i o n f r o m h i m s e l f i n a 
-under i n q u i r y , oiiswered bhe q u e s t i o n o f a commissioner, 
i t ras n e l d bhat 'us answers were n o t r e n d e r e d i n a d -
m i s s i b l e because bhe commissioner d i d n o t i n f o r m mm t n a t 
he c o u l d nave t h e a i d o f c o u n s e l , nor c a u b i o n mm cnat he 
7 3 5 i b i d , su-nra, f n . 728. See, E n g l a n d , u b i s i or a. c.4 
736 ( 1 8 9 6 ) , 160 U S. 335 
737 ( 1 8 9 5 ) , 162 U.S. 615 
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need n o t ons^ e r , o r t h a t h i s s t a t e m e n t s m i g h t he used 
and agaj n a p p r o v i n g -che v o l u n t a r y - b r u s b w o r t h y approach 
as s t a t e d i n Hopt v . Utah,' ^ ' o b s e r v e d ( w 
" I n s h o r t , t n e t r u e t e s t o f a d m i s s i b i l i t y i s 
t r a b t h e c o n f e s s i o n i s made f r e e l y , v o l u n t a r i l y , 
and w i t h o u t c o m p u l s i o n o r inducement o f any 
s o r t . " 
Do t o t h i s t i m e , t h e Supreme Co u r t o f t h e U n i t e d 
6 babes, r e l y i n g e x c l u s i v e l y on d e c i s i o n s i n E n g l i s h 
c o u r t s , a c c e o t e d w i t h o u t q u e s t i o n bhe r u l e cnat c o n f e s s i o n s 
i a o i d e r t o he a c c e p t a b l e as ev i d e n c e a g a i n s t an accused, 
had bo be v o l u n t a r y . The q u e s t i o n i n each case, 
73S The oupreme C o u r t o f t h e Unibed 3 babes ado p t e d a 
b r o a d d e f i n i t i o n as t o what s t a t e m e n t s came w i t h i n 
t h e ambit o f c o n f e s s i o n s . C l e a r l y , acknowledgements 
o f o u i i t , and t^ o s e s d r i s s i o n s t e n d i n g bo p r o v e 
g u i l t were r e q u i r e d bo be v o l u n t a r i l y g i v e n . h o o t 
v » U t a h , S u p r a , f r . 7 ^ 5 , Braia v. U n i t e d Spaces, 
suora , f n . 7 ^ 3 , I n ' r i l s o n v. I'm ced Stabes , i b i d , 
t h e s^ate ^ent WQ.S , l u L f f e c t a d e n i a l o f g u i l t , 
however, b^rause l b c ^ n t a i ^ e d answers t o q u e s t i o n s 
v ThicL T r e r e made t h e b a s i s o f c o n t r a d i c t i o n a t t h e 
t r i a l , t h e Co u r t c o n s i d e r e d i t w i t h i n t h e r u l e . As 
F u l l e r , C.J., s t a t e d a t o. 622 "xili;nougn h i s 
answers t o ^he q u e s t i e r s d i d noc c o n s t i t u t e a 
o o n f e s s i c n o f gu•1c, y e t he t h e r e b y made 
d i s c l o s u r e s u h i d f u r n i s h e d the b a s i s o f a c t a c h , 
and ^ .ose ddi l i b i l i b y may be p r o p e r l y passed on 
L,I t n e i r_hb o f bhe r u l e s a l i c a u l e U> c o n f e s s i o i s . 
73S s g o r a , f n . 7 2 5 
a g a i n s t him. 7 3 3 F u l l e r , C.J., s p e a k i n g f o r t h e C o u r t , 
7^0 f n . 7 3 ? , ac 523 
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i n v o l v i n g s c o n v i c t i o n based w n o l l y o r m p a r t on a 
s t a t e m e n t o r c o n f e s s i o n o f an accused, was whether t n e 
o n f e s r i a o r s t a t e m e n t was m f a c t v o l u n t a r y as be 1 ng 
f r e e f r o ^ any s o r t o f c o m p u l s i o n or nduce i e n t oper°ci_ig 
~n t h e m d o f t l i e accused a t t l i e time one s t a t e m e n t o r 
c o n f e s s i o n u-s made. 1±, )n a p e r u s a l o f c i c r e c o r d o f 
the l o v e r c o u r t , i t c o u l d be s a i d t h a t what was c p hen to 
coe accused amounted, under E n g l i s a p r e c e d e n t , t o an 
i n d u c e >ent, jhe c n v i c t i c i would be r e n d e r e d fjugatory. 
But t o i&>G, che Court had "ot been f o r c e d by any t r i a l 
r e c o r d , o su c o n c l u d e . I t s s o l e e f f o r t , on t h e few cases 
r i s n g Jor i :s c o n s i d e r a t i o n , ^as d i r e c t e d t o t h e 
a f f i r m a n c e o f Circumstances , I n c h d i a n o t e x c l u d e t h e 
stacement o r c o n f e s s i o n , 
inhere wa-i T \ l i n d e p e n d e n t r e a s o n i n g by tne C o u r t , nor 
^as the re any ao empt t o j u s t i f y bhe r u l e e x c l u d i n g e x t r a -
j u d i c i a l c o n f e s s i o n s ^mthnn tne Cramejork o f -a^erican 
j u r i s p r u d e n c e . i l e l y _ m b h e a v i l y such E n g l i s h 
a u t h o r i t i e s as R u s s e l l , i t nad accepted t h a t v o l u n t a r y 
n i l e s s i o n s ^ ere a d m i s s i b l e as t h e mrghest c r e d i t a b l e 
p r o o f , oeccuse an accused w o u l d n o t l i g h t l y condemn 
h i m s e 1 ! u n l e s s i t i e re t r u e . S i m i l a r l y , i u r e j e c t e d 
cox'fessio s v b i c h were a o t v o l u n t a r y because chere arose 
tne p o s s i b i l i t y o f the c o n f e s s : one oemg u n t r u e and, 
r n e r e i o a e , u n r e l i a b l e as e v i d e n c e . i!o a l l i n t e n t s and 
u r r o s e s , t n e C o u r t a l t h o u g h American n n a t u r e , was 
E n g l i s n i n p r a c t i c e . 
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L'ue e x p e c t e d r e a c t i o n was soon m a n i f e s t e d i n the 
case o f j ^ p a i i i v. U n i t e d S t a t e s . ' ' 11 i a s o r e a c t i o n by clie 
C o u r t t o i t s e a r l i e r a e l i a n c e on E n g l i s h p r e c e d e n t , coupled 
v i t n an awareness o f i t t o t h e need t o j u s t i f y t h e 
cc nfessio*' 1 r u l e as r e g a r d s A m e r i c a n l a ^ . l'he c i r c u m s t a n c e s 
r e v e a l e d QV the t r i a l r e c o r d p r e s e n t e d a new s i t u a t i o n t o 
th e C 0 i r t . f h e accused, w o v<as a s h i p ' s f i r s t o f f i c e r vras 
c n v i c b e d of n u r d e r n n g n i s c a p t a i n . 'hhile a t sea, bne 
b o d i e s oC t h e c a p t a i n , h i s w±fe and t h e second mate were 
d i s c o v e r e d on t h e s n i p , and a l t h o u g h 10 was c l e a r bhab bhey 
n e i e murdered, n o t m n L d i r e c t e d s u s p i c i o n t o anyone. One 
X nen 
o f bhe seamen h a d / t o l d , ouher members o f the crew t n a t he 
had seen t h e accused k i l l t h e c a p t a i n . hn t m s 
i n f o r m a t i o n , trie accused, a l t n o u 0 h d e c l a r i n g n i s i n n o c e n c e , 
was p l a c e d m i r o n s b y the crew, t o g e t h e r w i t h a n o t h e r 
now 
seaman t o whom some s u s p i c i o n had p o m c e d . Cn a r r i v a l 
o f t n e s h i p i n t n e Canadian p o r t o f H a l i f a x , c u s t o d y o f 
th e p r i s o n e r s was caken by t h e l o c a l c a i e f o f p o l i c e , 
h n l e La c u s t o d y , t h e accused was s t r i p p e d o f n i s c l o t h i n g 
and examined by a d e t e c t i v e , and a l t h o u g n he d e n i e d 
'mo n r C J a n y t h i n g a r o u t I C , he d i d make some s t a t e m e n t s 
made use o f a g a i n s t him a t h i s subsequent t r i a l . 
A t t h e t r i a l , t h e d e t e c t i v e t e s t i f i e d t h a t he had 
made no u h r e a t s o r inducements o f any s o r t , and t h a t t h e 
s t a t e m e n t s made by t h e accused was e n t i r e l y v o l u n t a r y . 
Je d i d say t h a t he t o l d , t h e accused "how, l o r k n e r e , 
7 ^ 1 s u o r e , f n . 723 
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Bram, 1 am s a t i s f i e d t h a t you k i l l e d the c a p t a i n - B u t 
3oii'e o f us h e r e t h i n k you c o u l d n o t have done a l l t h a t 
c r i m e a l o n e . I f you had an a c c o m p l i c e , you s h o u l d say 
so, and n o t have t h e blame o f t n i s h o r r i b l e c r ime on 
y o u r o w n s h o u l d e r s . " 
i-bie C o u r t , g i v i n g e s p e c i a l co l s i d e r a t i jn to t h e f a c t 
t h a t t h e accused was s t r i k e d w h i l e q u e s t i o n e d by the 
d e t e c t i v e , h e l d thaG the c i r c u m s t a n c e s amounted t o an 
e x e r t i o n o f i n f l u e n c e , r e n d e r m g t h e s t a t e m e n t o f t h e 
accused not v o l u n t a r y , and o r d e r e d a new t r i a l . But tne 
Court d i d not adhere t o i t s e a r l i e r approach by d e c i d i n g 
s o l e l y on the b a s i s o f E n g l i s h p r e c e d e n t . R a t h e r , i t 
j u - _ c i f i e d t h e v o l u n t a r y r u l e m r e g a r d to che C o n s t i t u t i o n 
o f t n e U n i t e d o b a t e s , and where p r e v i o u s l y a c o n f e s s i o n 
i n l i k e c i r c u m s t a n c e s would have been e x c l u d e d s i m p l y 
because a p e r u s a l o f the t r i a l r e c o r d i n d i c a c e d i c vias 
n o t v o l u n u a r y , now became e x c l u d e d occause t h e c o n f e s s i o n , 
b e i n g n o t v o l u n t a r y , was j n v i o l a t i o n o f t h e F i f t h 
Amendment t o che C o n s t i t u t i o n , wmch demanded t h a t "no 
nerso' sh 11 be c i m p e l l e d m any c u n i i n a l case t o be a 
w i t n e s s a g a i n s t h i m s e l f . " 
b n i t e , J . , n e n d e n n g t h e m a j o r i t y o p i n i o n o f the 
7l\ 2 * 
C v u r t / and ho l d m 0 t h a t t h e . . g e n e r i c language o f 
74-2 Brewer, 0., d i s d e n t i n w i t h F u l l e r , C.J., and 
Brown, J . , c o n c u r r i n g m the d i s s e n t , m a i n t a i n e d 
t h a t t h e s t a t e m e n t was v o l u n t a r y , and t n a c even 
i f an inducement c o u l d be s a i d t o be p r e s e n t , t h e 
s t a t e m e n t was n o t a " c o n f e s s i o n " w i t h i n t h e i n l e . 
- 307 -
bhe amendment was b u t a c r y s t a l l i z a t i o n o f t h e d o c t r i n e 
as bo c o n f e s s i o n s ... , y approved an e a r l i e r s t a t e m e n t 
o f 3 r o n, 3. , m Brown v. ' / a l k c r , ^ ^ a case nob i n v c l v m 
oonfes l o u s , 1 l i e i e ne o b s e r v e d , o P i t e r 
"The maxim Femo t e n e t u r seipsum accusare had i c s 
o r i g i n i n a n r o t e s t agam n s t t h e m q u i s i t o n a l 
and m a n i f e s t l y u n r j u s t methods o f i n t e r r o g a t i n g 
accused p e r s o n s , w ^ i c h has l o n g o b t a i n e d m bhe 
c o n t i n e n t a l system, ana, u n t i l t h e e x p u l s i o n o f 
t n e S t u a r t s Croiu che B r i b i s h chrone n 1633, and 
bhe e r e c t i o n o f a d d i t i o n a l b a f r i e r s f o r t h e 
p r o t e c t i j n o f t h e p e o p l e a g a i n s t t h e e x e r c i s e 
o f a r o i t r a r y uower, was not uncommon even m 
Engl a n d . l T b a l e bhe a d m i s s i o n s or_ c o n f e s s i o i s o f 
th e i n s o n e r , when v o l u n t a r i l y and f r e e l y made, 
have always r a n k e d h i g h m bhe s c a l e o f 
' n c r i m m a u i n g e v i d e n c e , i f an accused p e r s o n be 
asked bo e x p l a i n h i s a p p a r e n t c o n n e c t i o n i t h a 
e r n e under irvc° c i t a t i o n , t h e ease ^ l t h \ n i c h 
t n e g i e s b i o n s . a t t f h im may assume an 
m o o i s i t o n a l c h a r a c t e r , the t e m p t a t i o n bo p r e s s 
t i i e w i t n e s s u n d u l y , t o browheab him i f ne be 
b m i i d o r r e l u c t a n t , bo P U S 1 n:m i n t o a c o r n e r , 
and t o enbraop m n i n t o l a t a l c o n t r a d i c t i o n s ... 
maoe t h p system sr o d i o u s as t o "iv e r i s e GO a 
demmd f o r 1 ~s b o t a l a b o l i t i o n . ... 3o d e e p l y 
d i d t h e i - i g i i b i o s o f bh€ an c i e n b sysuem impress 
themselves upon che m d s o f bhe An e n c a n 
c o l o n i s t s chat bhe s ,ates, w i t h one a c c o r d , mode 
c d e n n a l o f t h e r i g h t co uuesciimr an accused 
person a ^ a r t o f t u e i r f u n d a m e n t a l l a w , so t h a c a. 
piaxim v n i c h i n E n g l m d was a mere r u l e o f evidence 
became c l o t . c d m t i n s c o u n t r y n b h t h e 
i m p i egnr,bi] l t y o f ^ c a s c i t u t i o n a l enactment." 
7 4 3 s u p r a , f n . 7 2 3 , a t p. 5^3 
7 ^ (1396), 161 u.o 3 9 1 
7 4 3 i b i d , a t . 593 
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A f t e r an e x t e n s i v e review of a u t h o r i t i e s , c i t e d as 
support by the Court f o r i t s a s s e r t i o n of a c o n s t i t u t i o n a l 
746 
b a s i s f o r the r u l e regarding c o n f e s s i o n s , and an 
attempt by the Court to r e c o n c i l e i t s present reasoning 
747 7 with e a r l i e r cases decided by i t , the Court concluded: 
"To communicate to a person suspected of the 
commission of crime the f a c t that h i s cosuspect 
has s t a t e d t h a t he has seen him commit the offence, 
to make t h i s statement to him under circumstances 
which c a l l i m p e r a t i v e l y f o r an admission or d e n i a l 
and to accompany the communication with conduct 
which n e c e s s a r i l y perturbs the mind and engenders 
confusion of thought, and then to use the d e n i a l 
made by the person so s i t u a t e d as a confession, 
i s not only to compel the r e p l y but to produce the 
confusion of words supposed to be found i n i t , 
and then use statements thus brought i n t o being 
fo r the c o n v i c t i o n of the accused, A p l a i n e r 
v i o l a t i o n as w e l l of the l e t t e r as of the s p i r i t 
and purpose of the c o n s t i t u t i o n a l immunity could 
s c a r c e l y be conceived of." 
746 The Court, i t would appear, was persuaded by G i l b e r t , 
Evidence (2d. e d . ) , at p. 139, m i t s holding t h a t 
the p r i v i l e g e against s e l f - i n c r i m i n a t i o n (of the 
f i f t h amendment) was, i n e f f e c t , the c o n f e s s i on r u l e . 
As to England, see, England, supra, c . l ) ; i t would 
appear that e a r l y c o n s i d e r a t i o n of confessions m 
the American c o l o n i e s was i n e x t r i c a b l y t i e d up with 
the maxim nemo tenetur prodere seipsum. See, supra, 
fn . 693. 
747 supra, f n . 723, at p. 542; At p. 548 i t was s t a t e d : 
"And the accuracy w i t h which the d o c t r i n e as to 
confessions as now formulated embodies the r u l e 
e x i s t i n g at common law and imbedded i n the F i f t h 
Amendment was noticed by t h i s Court m Wilson v. 
United States,/ supra, f n . 7 3 V 
748 supra, f n . 723, at p. 564 
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Che t e s t , now e v e r , as -GO t h e v a l i d i t y o f a 
c o n v i c t i o n i n a f e d e r a l c o u r t r e g a i n e d :he s i ^ e . 
C ould i b he s a i d on t h e t o t a l i t y o f c i r c u m s t a n c e s as 
exposed hy the t r i a l r e c o r d t h a t t o p o o n f e s s i c n , on 
w m c cne c o n v i c t i o n was "based, was p e r f e c t l y v o l u n b ,r 
I f so, th e oo v ^ i c t i - n v'.culd s t a n d , and the C u o r t 
rp CQ 
_ f f l i n e d I C S e a r l i e r d e c i s i o n s t h a t c o n f i n e m e n t , o r 
751 
l a c r o f , a r i i i . - g , ' ^  j n themselves were not enoug i t o 
t a u n t the c. n f e s s i r n and subsequent c o n v i c t i o n . I f , a 
r e g a r d s die accused, j t 
7L,cs I n f e r o v i c h v. U n i t e d o t a t e s ( 1 9 0 7 ) , 2 0 3 " ^- 36, 
i t w~s h e l d t h a t a d e p u t y m a r s n a l l may t e s t i f y 
as to c a n v e r s a t m s between n i m s e l f nidi t h e 
accused, which v ere n o t i n d u c e d by d u r e s s , 
: i : i n i ^ i ; : n n , o r c c l i e r i m p r o p e r _ f l u e n c e s , b a t 
^reno n e r f o c t l y v o l u u t . r y * 
7 3 0 See, U.S. ex L e i . B i l o k u i shy v. 'od ( 1 9 2 3 ) , 263 
iz r c; 
7 5 1 I n r o w e r s v. b m t e d ^caces ( 1 9 1 2 ) , 223 U.S. 2 0 3 , 
/as h e l d i r t ^ r a n a , i o l l o j i n g U i l s o n v. U n i t e d 
o t a u e s , . m i d , f n . 737? cha c tne a d m i s s i o n m 
evidence a t the t r i a l o f the t e s t i m o n y o f the 
accused, volun„ar_ly anc u n u e r s t a n d i - g l y 1iven 
a t t i e r o l l mi a any h e a n n g , does - nb v i n l c te n s 
_ . _ i \ i l e [ e a_^>i :c s e l f - 1 n c r i m ^ a t i > n under tne 
lb f t i Amendment o f the Co : s t i cu11 on, ^ l a h o u g i he 
nas net n m e d L t che t^me t h 1 want he s a i d 
V L j h t be usea ago 1 s t am. 
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" A f f i r m a t i v e ] y and f u l l y . api ears t h a t a l l 
oh t ne s a i d L i t h e m a t t e r was s a i d v o l r n u a r i l j , 
u i t t ' O i t any i.iducemer t c r m f l aemoe o f any mind 
b e i n g b r o u g h t t o b e a r noon hur' , 7 5 2 
"he ^ t h e c r u v i c c ] ' a w i l l be a f f i r m e d . -he s c r i b e o f 
aaduoenont ras u n r o s t n e c e d by t h e O o i r t , as to 
c a c e i o r " , and t h e r e , f r o m t h e u n d i s p u t e d f ~ c t s o f t h e 
t r i a l cnu±-G r e c o r d i t ap e a r e d , chamc che t oe o f 
m t e r i o u a t i ^ n was c a l c i m a c e d t r en crap "J^e accused i i t o 
a e n f e " s i - oyf g u i l t , uhe o-oiirt w o u l d n o t h e s i t a t e i n 
r e v e m a l o f t h e l o w e r c o u r t judgment. 
75^ 
I r Zianp; Sun ^an v. b n i u e d s t a t e s , t h e accused 
T as c o n v i c t e d o f murder, u h i c i c o ^ v i c t i ' - m i mas a f f i r m e d 
by uhe C o ^ r t o f .a.,; e a l s o f t h e D i s t r i c c o f OolumoLa. 
'-hie n i d i s p u t e d f a c t s of che r o c o r d p e r c a i n i n g t o uhe 
c m f e s s i o n o f t h e accused were cm t tne accused was i l l 
a t che time o f I t e r r o y a t i ' m i , u h a t t h e < i t e n o g a t i o n 
v/c.s pe S i s u e ^ t ai_c l e n g t h y , and t n m t n e accused was 
ta k e n co examine and re-examine t i e scene o f the murcler, 
< I I J e v e r y e x h i b i t c o n n e c t e d m t n i t . E r a n d e i s , J . , 
o o e a h i ig f o r t l a O ^ a r t , 1 n r e v e r c u m t h e ^udgment o f t h e 
754-
l o \ T o r c o u r t , c ; e r e d , c i t j m Urau v. U n i t e d b t a t e s ^ 
" I n che F e d e r a l c o u r t s t h e r e g y u s i c e o f 
v o l u 1 ! t - r i "ess i s l o t s a t i s f i e d by es cab] i s h i a g 
7 5 - -and: v. U n i t e d ocaues Q 9 0 2 ) , 136 u 224, p e r 
F r e u e r , J . , f o r t h e c o u r t , au p. 230 
755 0 9 2 4 ) , 26o L.^. 1 
75^ i JI6 , a l .^ 1] 
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merely t h a t the confess!cn "as DOT: 
induced by a pro u s e or a coreat. A 
c o i f e s s i o i i s v o l u n t a r y n law i f 5 
and r e l y i , 9 i o was m f a c t , v o l u n t a r i l y 
made. ... a c u ^ f e s s i ^ n oban <ed by 
c o m i i ] nor. oust be excluded, wli^ "evei 
may nave been the char a c t e r of the 
compuls_o i , and Oie j h e r the ccmpalsion was 
aw"lied i - a j u d i c i a l proceeding or 
0 u-mn mse • " 
1 i L S statement of the ]aw was more chan a 
r e c o g n i t i o n of the r u l e as p r e v i o u s l y abated i n bhe 
e a r l i e r case, l b <as, rabaer, an emphatic d e n i a l by 
tne Count as t o the existence of any other t e s t f o r 
the co ^eceucy of c J i f e s s i i nal statements 1 1 1 o^  er 
n e t 
f e d e r a l c o u i t s , ^ or any I m i t a t i o n on the prouer 
c r i t e r i o n of v o l u r u a r i ^ e s s . 
7 3 5 J-n c;j.ie judgment reversed, ZiaiiA w a n v, Uniced 
3 babes 55 iJ-PP» C. 2p0, i b hod been suggested 
j y the Ccurt, ab .^ 289, the c "l lne c r u c i a l 
t o s t t o be ap,h l e d _n determi n i g whetrer or not 
a r h e s m n i s v o l u n t a r i l y or i a v o l u n t a r i l y 
nude deje ids U£jon i t s t r u t " 1 or f a l s i t y . " 
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CHAPTER TWO 
THE DUE PROCESS CLAUSE OP THE FOURTEENTH 
AMENDMENT AND CONFESSIONS 
1. The Evolution of Due Process and J u r i s d i c t i o n a l 
Factors. 
The Fourteenth Amendment to the Constitution of the 
United States, which had been primarily adopted for the 
756 
protection of members of the coloured race, was 
proclaimed i n force on July 28, 1868, and demanded that : 
"No State s h a l l make or enforce any law which s h a l l 
abridge the privileges or immunities of citi z e n s 
of the United States; nor s h a l l any State deprive 
any person of l i f e , l i b e r t y , or property without 
due process of law, nor deny to any person w i t h i n 
i t s j u r i s d i c t i o n the equal protection of the law." 
Previous to the coming i n t o force of t h i s amendment, 
the phrase "due process of law", also e x i s t i n g m the 
federal F i f t h Amendment, had arisen for i n t e r p r e t a t i o n . 
As early as 1819» the phrase, or clause, was held to be 
"intended t o secure the i n d i v i d u a l from the a r b i t r a r y 
exercise of the powers of government, unrestrained by the 
established principles of private r i g h t s and d i s t r i b u t i v e 
757 
j u s t i c e . " I n 1856, i n Den ex dem. Murray v. Hoboken 
756 See, Charles Warren, The Supreme Court m United 
States History (1947), c. x x x i i i , at p. 600; 
See, also, Bernard Schwartz, The Supreme Court: 
Constitutional Revolution i n Retrospect (1957)t 
at p. 162, et seq. 
757 See, Bank of Columbia v. Okely (1819), 4 Wheat S.C. 
235. 
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Land & Improvement C o M the learned Curtis, J., 
750 
d e l i v e r i n g the opinion of the Court, s t a t e d , a f t e r 
tracing the o r i g i n of "due process" to be equivalent to 
per legem t e r r e , i . e . the law of the land, m Magna 760 Charta % ' 
"To what p r i n c i p l e s , the, are we to resort 
to ascertain whether t h i s process exacted 
by Congress, i s due process4? To t h i s the 
answer must be twofold. We must examine the 
Constitution i t s e l f , to see whether t h i s 
process be m c o n f l i c t with any of i t s 
provisions. I f not found to be so, we must 
look to those settled usages and modes of 
proceeding existing m the common and statute 
law of England, before the emigration of our 
ancestors, and which are shown not to have 
been unsuited t o t h e i r c i v i l and p o l i t i c a l 
condition by having been acted on by them 
af t e r the settlement of t h i s country."761 
But the Supreme Court, holding that the phrase had 
the same meaning m the Fourteenth Amendment, as i t did m 
the F i f t h , refused to s t r i c t l y define i t . I n Davidson v. 
758 (1856), 18 How. S.C. 272 
759 i b i d , at p. 276 
760 See, England, supra, f n . 16; See, as to use of the 
phrase "due process1* i n early English statutes, 
28 div. I l l , c.3; 37 Edw. I l l c. 18; 42 Edw. I l l , 
c.3; See, also, Coke, 2 In s t . 50. 
I n 26 Edw. I l l , Rot Pa r i . , n.20, i t was stated that 
no man ought to be imprisoned by special command 
without indictment or other due process to be made by 
the law. 
761 Approved m Hallmger v. Davis (1892), 146 U.S. 314; 
Holden v. Hardy (1898), 169 U.S. 366; Hurtado v. 
Cal i f o r n i a (1884), 110 U.S. 516; Compare, Powell v. 
Alabama (1932), 287 U.S. 45 
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New Orleans, * 0 < 1 M i l l e r , J # , speaking for the Court 
, , 763 observed: 
"But | apart from the imminent r i s k of f a i l u r e 
to give any d e f i n i t i o n which would be at 
once perspicious, comprehensive and satisfactory, 
there i s wisdom, we th i n k , i n the ascertaining 
of the intent and application of such an 
important phrase i n the Federal Constitution, 
by the gradual process of j u d i c i a l inclusion 
and exclusion, as the cases presented for 
decision s h a l l require, with the reasoning; 
on which such decisions may be founded„w 764 
The effect of the Fourteenth Amendment due 
pr-ocess was not to withdraw the administration of justice 
765 
from the states. I t was, rather, to qu a l i f y the 
762 (1878), 96 U.S. 97 
763 i b i d , at p. 104 
764 I n Malinski v. New York (1945), 324 U.S. 401, the 
learned Frankfurter, J., noted at pp. 413, 414; 
"Experience has confirmed the wisdom of our 
predecessors i n refusing to give a r i g i d 
scope to t h i s phrase. I t expresses a demand 
for c i v i l i z e d standards of law. I t i s thus 
not a stagnant formulation of what has been 
achieved i n the past but a standard for 
judgment i n the progressive evolution of the 
i n s t i t u t i o n s of a free society." 
765 Under Art. 1, s.10, U.S. Const., criminal j u s t i c e 
was l e f t to the States, without r e s t r i c t i o n 
whatever. 
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previously carte blanche s i t u a t i o n of the states m 
t h e i r attitudes toward criminal j u s t i c e , by imposing 
on them the c o n s t i t u t i o n a l duty that t h e i r criminal 
procedures must not r e s u l t i n a denial of fundamental 
r i g h t s . I n Hurt ado v. C a l i f o r n i a J i t was contended that 
the due ^process clause of the Fourteenth Amendment was 
violated, where the procedure of indictment was not employed 
by the state i n i t s prosecutions. Matthews, J o , i n refusing 
t h i s contention, and holding that the procedure of 
prosecution by information, a f t e r examination and 
committment by a magistrate did not v i o l a t e due process, 
76fl 
observed, i n a landmark judgment: 
766 Peckham, J., m West v. Louisiana (1904), 194 U.S. 
258, at p. 263, approving BrowtTv. Hew Jersey (1899)> 
175 U.S. 172, observed: 
"The l i m i t of the f u l l control which the state has 
m the proceedings of i t s courts, both i n c i v i l and 
criminal cases, i s subject only to the q u a l i f i c a t i o n 
that such procedure must not work a denial of 
fundamental r i g h t s or c o n f l i c t with specific and 
applicable provisions of the Federal Constltution. w 
Fundamental r i g h t s , safeguarded against federal 
action by the f i r s t eight amendments to the 
Constitution, were also safeguarded against state 
action by the due process clause of the Fourteenth 
Amendment. See, Grosnean v. American Press Co» 
(1936), 297 U.S. 233, aFpp. 2 4 3 , 244. 
767 supra, f n . 761 
768 i b i d , at p. 535 
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"Due process of law A n the F i f t h Amendment/ 
refers to that law ox the land, which derives 
i t s authority from the l e g i s l a t i v e powers 
conferred upon Congress by the Constitution of 
the United States, exercised within the l i m i t s 
therein prescribed, and mxerpreted according 
to the pri n c i p l e s of the common law. I n the 
Fourteenth Amendment, by p a r i t y of reason, i t 
refers to that law of tne land m each State, 
which derives i t s authority from the inherent 
and reserved powers of the State, exerted w i t h i n 
the l i m i t s of those fundamental principles of 
l i b e r t y and j u s t i c e which l i e at the base of 
a l l our c i v i l and p o l i t i c a l i n s t i t u t i o n s , and 
the greatest security for which resides i n the 
r i g h t of the people to make t h e i r own laws, and 
a l t e r them at t h e i r pleasure." 
Ratner than being a shorthand r e p e t i t i o n of the 
769 
o r i g i n a l Federal B i l l of Rights, which was, i n e f f e c t , 
a formulation of protection from clear-cut, h i s t o r i c a l 
grievances previous to 1776 and separation, the Fourteenth 
Amendment's due process clause functioned independently as 
a d i r e c t i v e to the States to conform i n t h e i r present and 
770 
future conduct, to non-arbitrary standards* When 
the claim arose before the Supreme Court that a r i g h t had 
been denied under the Fourteenth Amendment, the question 
to be answered m a l l cases was whether the claimant was 
deprived, by the criminal proceedings r e s u l t i n g i n his 
769 See, Hurtado v. C a l i f o r n i a . supra, f n . 761; Twining 
v. New Jersey, i n f r a , f n . 773; Malinski v. New 
York, supra, f n . 764; Gideon v. Wamwright (1963) 
372 U.S. 335, per Douglas, J. 
770 See, Bank of Columbia v. Okely, supra, f n . 757; 
Twimng v. New Jersey, i b i d ; Manley v. Georgia (1929) 
279 U.S. 1; Francis J. Swayze, J u d i c i a l Construction 
of the Fourteenth Amendment (1912), 26 Harv. L. Rev, 
466. 
- 317 -
conviction, of his c o n s t i t u t i o n a l guarantee of due 
process of law.771 
Although i t s maximum effectiveness depended on 
i t s being unrestricted as to d e f i n i t i o n , the due process 
clause has been referred to by various judges, i n 
772 
explanation of that f o r which i t stands. I n Twining 
773 
v. New Jersey, Moody, J., queried: 
"Is i t a fundamental p r i n c i p l e of l i b e r t y and 
justice which inheres i n the very idea of 
free government and i s the inalienable r i g h t 
of a c i t i z e n of such government? I f i t i s , 
and i f i t i s of a nature that pertains to 
process of law, t h i s court has declared i t 
to be essential t o due process of law." 
I n Snyder v. Massachusetts, the learned 
Cardozo, J., holding that due process was not violated 
where the motion of the accused to be present at a view 
774 
by the jury i s denied, noted: 
771 See, Malinski v. New York, supra, f n . 764, at p. 416 
See, also Powell v. Alabama, supra, f n . 761 
772 See, Bank of Columbia v. Okely, supra, f n . 757 
773 (1908), 211 U.S. 78, at p. 106 
774 (1934), 291 U.S. 97, at p. 105. I n Palko v. 
Connecticut (1937), 302 U.S. 319, the same learned 
judge observed: 
"... immunities that are v a l i d as against the 
federal government by force of the specific pledges 
of p a r t i c u l a r amendments have been found to be 
i m p l i c i t i n the concept of ordered l i b e r t y , and thus 
through the Fourteenth Amendment, became v a l i d as 
against the states." 
See, also, Rochin v. C a l i f o r n i a (1952), 342 U.S. 165 
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"The Commonwealth of Massachusetts i s free t o regulate the procedure of i t s courts i n 
accordance with i t s own conception of policy and 
fairness unless i n so doing i t offends some 
pr i n c i p l e of ju s t i c e so rooted i n the t r a d i t i o n s 
and conscience of our people as to be ranked as 
fundamental." 
775 
Simil a r l y , i n Malmski v. Hew York, the learned 
Frankfurter, J., referred to the clause as being c o l l e c t i v e 
"... those canons of decency and fairness which 
express the notions of justice of English 
speaking peoples even toward those charged wi t h 
the most heinous offenses." 
Indeed, i t may be f a i r l y stated that the Court, i n 
assessing whether the due process clause has been v i o l a t e d , 
bases i t s conclusion on the answer to the question whether 
77 f\ 
the accused was deprived of a f a i r t r i a l by state action. 
775 supra, f n . 764, at p. 417. I n Herbert v. Louisiana 
(1926), 272 U.S. 312, at p. 316 Van De Vanter, J., 
stated due process t o include: 
"... fundamental principles of l i b e r t y and j u s t i c e 
which l i e at the bases of a l l our c i v i l and p o l i t i c a l 
i n s t i t u t i o n s . " See, also, Euchalter v. Hew York 
(1943), 319 U.S. 427 
776 For e.g., see, Moore v. Dempsey (1923), 261 U.S. 86; Gibbs v. Burke TT5T9), 337 O . 773. As to due 
process generally, see, Samuel Bader, Coerced 
Confessions and The Due Process Clause (1^4^). 15 
Brooklyn L. Key. j>l. I n Lisenba v. C a l i f o r n i a (1941) 
314 U.S. 219, Robers, J., speaKing ror xne majority, 
observed: "As applied to a c r i m i n a l t r i a l denial of 
due process i s the f a i l u r e to observe that 
fundamental fairness essential to the very concept of 
j u s t i c e . I n order to declare a denial of i t we must 
f i n d that the absence of that fairness f a t a l l y 
infected the t r i a l ; the acts complained of must be of 
such quality as necessarily prevent a f a i r t r i a l . 
Such unfairness exists when a coerced confession i s used as a means of obtaining a verdict of g u i l t . " 
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I f there was any doubt as to whether the broadening 
scope of due process would attach to the a d m i s s i b i l i t y of 
777 
confessions m state as well c*s federal courts, ovch 
778 
doubt was cl e a r l y resolved m Brown v. Mississippi, 
a decision of the Supreme Court i n 1936. Although i t may 
be said that t h i s case,by imposing a c o n s t i t u t i o n a l basis 
to the ad m i s s i b i l i t y of confessions, had undoubtedly 
changed the law, i t was clearly a l o g i c a l extension of 
co n s t i t u t i o n a l p r i n c i p l e e a r l i e r propounded by the Court 
and f i r s t attaching to confessions i n lower federal courts 
779 
i n Bram v. United States. 
777 The Supreme Court, when reviewing judgments of federal courts, has a broad supervisory authority, which i s not 
solely l i m i t e d to the inquiry as to whether the 
judgment i s c o n s t i t u t i o n a l l y v a l i d . I t s authority 
extends to the supervision over procedure and practice 
of federal courts, and the Court i s free to declare a 
confession inadmissible m a federal criminal t r i a l 
whenever t h i s i s considered necessary m the inter e s t s 
of j u s t i c e . I n other words, the supervisory authority 
extends to the maintenance of c i v i l i z e d standards of 
procedure and evidence, m the formulation of which 
the court i s not r e s t r i c t e d . See, McNabb v. United 
States (1943), 318 U.S. 332 
778 (1936), 297 U.S. 278 
779 supra, f n . 723. I t would appear that the Bram 
doctrine would be invoked m very few cases. See, 
supra, f n . 777. See, also, Shotwell Mfg. Co. etal» 
v. United States (1963), 371 U.S. 341, especially 
the dissenting opinion of Black, J., with Warren, 
C.J., and Douglas, J., concurring. 
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Qu a l i f i c a t i o n had already been imposed on state 
criminal procedure m that any procedure adopted by the 
states had to have, as i t s lowest common denominator, 
the assurance that the accused would not be deprived of 
his fundamental r i g h t s " by i t s o p e r a t i o n . 2 8 0 Prom 
t h i s , l i t t l e advocacy was necessary to persuade the Court 
to conclude that where a state had made use of an 
involuntary or extorted confession to secure the conviction 
of an accused, the accused _was thereby deprived of his 
fundamental r i g h t to a f a i r t r i a l , i . e . the due process 
clause of the Fourteenth Amendment was thereby v i o l a t e d . 
I n order f o r an accused not to be deprived of 
l i b e r t y without due process of law, the imposed condition 
was that the confession had to voluntary, i n the sense of 
being a product of the free w i l l of the accused, 
unencumbered by any form of compulsion or coercion. I f 
the confession or incriminating statement or admission of 
the accused was obtained by extortion or compulsion, 
thereby depriving the accused of the choice of speaking or 
remaining s i l e n t , the confession could not be said t o be 
voluntary, and the use of such confession at the t r i a l of 
the accused was v i o l a t i v e of co n s t i t u t i o n a l due process. 
780 See, for e.g., West v. Louisiana, supra, f n . 766 
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The test of voluntariness, which had e a r l i e r been an 
e v i d e n t i a l standard and by Bram v. United S t a t e s ^ 8 1 had 
been given scope i n a c o n s t i t u t i o n a l environment with 
reference to federal courts, was now, by Brownv. 
782 
Mississippi,' to s i m i l a r l y take e f f e c t with regard to 
review of state court conviction. 
I t i s clear that the Court would reverse the 
conviction either from a state or federal court, i f i t i s 
s a t i s f i e d that i t was based on a coerced or involuntary 
confession. But the reviewing power of the Court i s not 
as broad as f a r as a state conviction was concerned. I t 
781 supra, f n . 779 
782 supra, f n . 778 
783 A s to review of federal courts, see supra, f n . 777; United States v. M i t c h e l l (1944), 322 U.S. 65; 
Gallegos v. Nebraska (1951), 342 U.S. 55. I t may 
be said that by due process, the Supreme Court was 
also compelling police o f f i c e r s to conform to a 
high standard of investigative conduct which 
demanded c i v i l i z e d standards of interrogation 
practices, the impropriety of which the Court was 
f i r s t made aware of i n Ziang Sun Wan v. United States, 
supra, f n . 753. See, i n f r a . Spano v. New York, f n . 
818, per Warren, C.J., and Culombe v. Connecticut, f n . 
824, per Frankfurter, J., where both learned judges 
accepted without question that the nice problem 
presented to the Court w i t h i n the t e s t of voluntariness 
was the reconciling of police investigative measures 
with the c o n s t i t u t i o n a l r i g h t s of the accused. See, 
also, i n f r a , f n . 805. 
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i s , rather, l i m i t e d t o the inquiry whether the due process 
clause of the Fourteenth -Amendment has been v i o l a t e d . 7 8 ^ 
As the learned Frankfurter, J., observed m McHabb v. 
United S t a t e s ; 7 8 ^ 
"... while the power of t h i s court to undo 
convictions m state courts i s l i m i t e d to the 
enforcement of those fundamental pri n c i p l e s of 
l i b e r t y and justice* ... which are secured by 
the Fourteenth Amendment, the scope of our 
reviewing power over convictions brought here 
from the Federal Courts i s not confined t o 
ascertainment of c o n s t i t u t i o n a l v a l i d i t y . 
J u d i c i a l supervision of the administration of 
criminal justice- i n the Federal courts implies 
the duty of establishing and maintaining 
c i v i l i z e d standards of procedure and evidence. 
Such standards are not s a t i s f i e d merely by 
observance of those minimal h i s t o r i c safeguards 
f o r securing t r i a l by reason which are 
summarized as 'due process of law'...*9 
I n determining whether the use of the confession was 
a denial of due process, the Supreme Court i s not precluded 
by a verdict of the lower state court, which may have 
found that the circumstances under which the confession was 
made did not amount to duress. Rather, i t i s the 
considered duty of the Court to make an independent 
examination of the t r i a l court record, and although questions 
784 See, supra, f n . 91; Malinski v. New York, supra, f n . 
764; Wafts v. Indiana (1949), 338 U.S. 49, per 
separate opinion of Frankfurter, Murphy & Rutledge, 
J.J.» Fikes v. Alabama (1957), 352 U.S. 191, per 
Harlan, J., dissenting. 
785 supra, f n . 777 at p. 
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of f a c t are solely determined w i t h i n the sphere of the 
t r i a l court, i f the undisputed facts of the record are 
i n d i c a t i v e of coercion, the Supreme Court w i l l not hesitate 
m holding that such conviction based i n whole or i n part 
on the coerced or involuntary confession violates the due 
process clause of the Fourteenth Amendment, I n 
Lyons v. Oklahoma, Reed, J,, delivering the opinion of 
788 
the Court, stated i n approval of Lisenba v. C a l i f o r n i a : 
wWhen conceded facts exist which are ir r e c o n c i l a b l e 
w i t h such mental freedom, / i , e , voluntariness/ 
regardless of the contrary conclusions of the 
t r i e r s of f a c t , whether judge or jury, t h i s Court 
cannot avoid r e s p o n s i b i l i t y f o r such i n j u s t i c e by 
leaving the burden of adjudication solely i n other 
hands. But where there i s a dispute as to whether 
the acts which are charged to be coercive actually 
786 See, for e.g., Chambers v. F l o r i d a (1940), 309 U.S. 
227; Lisenba v. Ca l i f o r n i a , supra, f n . 776; Malmski 
v. New York, supra, f n . 754; Ashcraft v. Tennessee 
( 1 9 4 4 ) , 322 U.S. 143; Ward v. fesas (1942), 31S U.S. 
547; Stroble v. C a l i f o r n i a (1952), 343 U.S. 181; 
Steiri"TTTTew YorK (1Q52K 5^46 U.S. 156; Haley v. 
Ohio (1948), 332 U.S. 59b; Thomas v. Arizona (1958) 
356 U.S. 390; Payne v, Arkansas (1958), 356 U.S. 560 
Some judges contend that use of a coerced confession 
i n securing a conviction violates the F i f t h Amendments 
veto against compulsory self-mcnmination, made 
applicable to the States by the Fourteenth Amendment. 
See, Leyra v. Denno (1954), 347 U.S. 556; Taylor v» 
Alabama (1948), 3'3b U.S. 252, per Murphy,~TT, 
dissenting; Lyons v. Oklahoma, i n f r a , f n . 787, per 
kurphy, J,, dissenting. 
787 (1944), 322 U.S. 596, at p. 602 
788 supra, f n . 786 
- 324 -
occurred, or where d i f f e r e n t inferences may 
f a i r l y be drawn from admitted facts, the t r i a l 
judge and the jury are not only m a better 
position to appraise the t r u t h or f a l s i t y of 
the defendant's assertions from the demeanor 
of the witnesses but the legal duty i s upon 
them to make the decision." 
78Q 
S i m i l a r l y , m Watts v. Indiana, * Frankfurter, J., 
noted, with Murphy and Rutledge, J.J., concurring: 
"... any c o n f l i c t m testimony as to what 
actually led t o a contested confession i s 
not t h i s Court's concern. Such c o n f l i c t 
comes here a u t h o r i t a t i v e l y resolved by the 
State's adjudication. Therefjore_only_ those 
elements of the events and circumstances i n 
which a confession was involved that are 
unquestioned i n the State's version of what 
happened are relevant t o the c o n s t i t u t i o n a l 
issue here. But i f force has been applied, 
t h i s Court does not leave to l o c a l 
determination whether or not the confession 
was voluntary 
789 supra, f n . 784, at p. 
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n . Due Process: The Test of Voluntariness i n a 
Constitutional Environment 
790 
Brown v. Mississippi was the f i r s t case decided 
by the Supreme Court m which the question arose, whether 
state convictions which rest solely upon confessions 
shown to have been extorted by of f i c e r s of a state by 
coercive practices were consistent with the due process 
clause of the Fourteenth Amendment. I n that case, the 
accused, who were ignorant negroes, were convicted solely 
upon t h e i r confessions, which were made only a f t e r t h e i r 
being whipped, and being put through other a t r o c i t i e s 
which had moved the learned G r i f f i t h s J . , i n the highest 
791 
court of the state, dissenting, to observe: ^ 
"Further d e t a i l s of the brutal treatment to which 
these helpless prisoners were subjected need not 
be pursued. I t i s s u f f i c i e n t to say that i n 
pertinent respects the tr a n s c r i p t reads more 
l i k e pages t o r n from some medieval account, than 
a record made within the confines of a modern 
c i v i l i z a t i o n which aspires to an enlightened 
c o n s t i t u t i o n a l government.w 
On a review of the admitted facts of t o r t u r e , as 
evidenced i n the record of the t r i a l proceedings, the 
Court had stated that there was enough before the lower 
court to prove beyond doubt that the confessions were not 
voluntary, and that 
790 supra, f n . 778 
791 161 So. 465, at p. 471. 
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" I t would be d i f f i c u l t to conceive of methods 
more r e v o l t i n g to the sense of justice than 
those taken to procure the confessions of 
these p e t i t i o n e r s , and the use of the 
confessions thus obtained as the basis of 
conviction and sentence was a clear denial 
of due process*"792 
Voluntariness as the te s t of due process was thus 
established, and that the question to be answered when a 
claim was made that due process had been violated, was 
whether on the undisputed facts of the record i t could be 
said that the confession on which the conviction was 
based, was f r e e l y and v o l u n t a r i l y made. Although the case 
was concerned with t o r t u r e , there was no i n d i c a t i o n by the 
Court that the scope of voluntariness was to be r e s t r i c t e d . 
Rather, there was every i n d i c a t i o n that the t e s t , as the 
standard of due process i t s e l f , was to be completely 
unrestricted i n scope, and, i n e f f e c t , to be treated as i t 
793 
had been previously treated by the Court at common law 
794 
and with regard to v i o l a t i o n of the F i f t h Amendment. 
792 supra, f n . 790, at p. 286 
793 See, Ziang Sun Wan v. United States, supra, f n . 753; 
Hardy v. United States, supra, f n . 752; Bram v. 
United States, supra, f n . 723. 
794 See, Bram v. United States, i b i d 
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I n Chambers v. Florida, the accused, with 
others, while i n custody for robbery and murder, without 
being formally charged, confessed, after f i v e days of 
incessant interrogation by state o f f i c e r s and other 
persons. Black, J # , delivering the opinion of the Court 
796 
m reversal of the conviction, observed: 
"... the due process provision of the Fourteenth 
Amendment - just as that i n the F i f t h - has led 
few to dohbt that i t was intended to guarantee 
procedural standards, adequate and appropriate, 
then and- thereafter, to protect, at a l l times, 
people charged with or suspected of crime by 
those holding positions of power and authority." 
747 
The following year, the Court contrasted due process 
with the e v i d e n t i a l rule regarding confessions at common 
law, and although the respective purposes of each were 
798 
held to vary, there was no suggestion by the Court that 
795 supra, f n . 786; See, case comment, (1940), 38 
Mich. L. Rev. 858. See, also, the reversals, 
per curiam: Canty v. Alabama (1940), 309 U.S. 629; 
White v. Texas (1940), 309 U.S. 631; Lomex v. Texas 
(1941), 313 U.S. 544; Also, Vernon v. Alabama (1941), 
313 U.S. 547; Reeves v. Alabama U954), 348 U.S. 891; 
Compare, UnitedT5^aTes vTliITiams (1951), 341 U.S. 
70 and Williams v. UniTed States~Tl951) > 341 U.S. 97 
796 i b i d , at p. 245 
797 Lisenba v. C a l i f o r n i a , supra, fn. 776 
798 i b i d , at p. 236 , per Roberts, J., "The aim of the 
requirement of due process i s not to exclude 
presumptively false evidence, but to prevent 
fundamental unfairness in the use of evidence 
whether true or f a l s e . " 
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the t e s t of vo l u n t a r i n e s s m each case was not t o be 
799 
s i m i l a r l y t r e a t e d . ^ The i n q u i r y by the Court was an 
i n q u i r y i n t o the t o t a l i t y of circumstances as manifested 
by the undisputed f a c t s of r e c o r d . I f the t o t a l i t y of 
circumstances i n d i c a t e d any form of oppression or coercion, 
the r e q u i s i t e v o l u n t a r i n e s s of the confession was 
negatived, thereby r e s u l t i n g m a d e p r i v a t i o n of the 
accused of l i b e r t y without due process of l a w * ^ ^ As 
Jackson, J., was l a t e r to s t a t e m a st r o n g d i s s e n t i n g 
judgement, joined m by Roberts, J., and the learned 
F r a n k f u r t e r , J.:^^" 
tt Always heretofore the u l t i m a t e question has 
been whether the confessor was m possession 
of h i s own w i l l and s e l f - c o n t r o l at the time 
of ccnfession. For i t s bearing on t h i s 
question the Court always has considered 
the confessor's s t r e n g t h or weakness, whether 
he was educated or i l l i t e r a t e , i n t e l l i g e n t 
or moronic, w e l l or i l l , Negro or w h i t e . " 
799 See, Black, J., at p. 238, where the learned judge 
dissented, arguing t h a t the c o n v i c t i o n should have 
been reversed. Note the reference t o Chambers v. 
F l o r i d a , supra, f n . 786 and Br am v. United States, 
supra, f n . (Z5. 
800 See, Ward v. Texas, supra, f n . 786, where r e v e r s a l 
ensued of a c o n v i c t i o n based on a confession 
obtained from an accused, under i l l e g a l a r r e s t , a f t e r 
a delay i n arraignment, during which time the 
accused was moved from county t o county, w h i l e 
being continuously questioned and t o l d of t h r e a t s 
of mob v i o l e n c e . See, a l s o , i n f r a , f n , 814 
801 i n f r a , f n , 802, at p. 162 ; see, also, i n f r a , f n . 
814. 
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However, some confusion was added t o the law m 
Ashoraft v. Tennessee. I n t h a t case, the accused, who 
had been ar r e s t e d on suspicion, confessed t o murder, afx e r 
t h i r t y - s i x hours of p r a c t i c a l l y continuous i n t e r r o g a t i o n 
under powerful e l e c t r i c l i g h t s by r e l a y s of o f f i c e r s , 
i n v e s t i g a t o r s and lawyers. The Court held, i n a m a j o r i t y 
o p i n i o n d e l i v e r e d by Black, J., t h a t because of the 
i n h e r e n t l y coercive e f f e c t of the i n t e r r o g a t i o n , the 
confession was not v o l u n t a r y but compelled. Although i t 
appeared c l e a r t h a t the learned judge had simply intended 
t o s t a t e t h a t t,uch manner of questioning of an accused was, 
i n i t s e l f , s u f f i c i e n t t o render a subsequent confession 
i n v o l u n t a r y , his reference t o " i n h e r e n t l y c o e r c i v e M was 
attacked m a strong d i s s e n t i n g opinion which f o r c e f u l l y 
803 
noted; 
MA confession made by one i n custody heretofore 
has been admissible i n evidence unless i t was 
proved and found t h a t i t was obtained by 
pressures so strong t h a t i t was m f a c t i n -
v o l u n t a r i l y made, t h a t the i n d i v i d u a l w i l l of 
the p a r t i c u l a r confessor had been overcome by t o r t u r e , mob vi o l e n c e , f r a u d , t r i c k e r y , t h r e a t s 
or promises... 
As we read the present d e c i s i o n the Court m 
e f f e c t declines t o apply these w e l l e s t a b l i s h e d 
p r i n c i p l e s . I n s t e a d , i t (1) s u b s t i t u t e s f o r 
determination on c o n f l i c t i n g evidence the question 
whether t h i s confession was a c t u a l l y produced by 
coercion, a presumption tha t i t was, on a new 
802 supra, f n . 786; For case comments, see (1944), 28 
Marg. L. Rev. 125; (1944), 57 Harv. L. Rev. 919 
803 i b i d , at p. 157 
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do c t r i n e t h a t examination i n custody of 
t h i s d u r a t i o n i s ' i n h e r e n t l y coercive'; ..." 
I t was not a c r i t i c i s m as t o the r e s u l t . I t was, 
r a t h e r , a c r i t i c i s m t h a t the magorixy snould have found as 
a f a c t t h a t the accused's freedom of w i l l was overborne 
or impaired, instead of delving i n t o h i t h e r t o unknown 
c r i t e r i a such as "inherent coerciveness 1 1 • However, i f 
the dispute i n the case can f a i r l y be a t t r i b u t e d t o a 
804 
mistake i n choice of wording by the learned Black, J., 
i t - i s otherwise c l e a r t h a t the learned judge made no 
mistake as t o the intended e f f e c t of his judgment. I t was 
c l e a r l y f u l f i l l i n g the need of d i s c i p l i n i n g p o l i c e forces 
which the learned judge had e a r l i e r considered t o be a 
805 
main purpose of due process i t s e l f . I t was, m e f f e c t , 
a guarantee t h a t the Court would e s s e n t i a l l y see p o l i c e 
p r a c t i c e s t o conform t o c i v i l i z e d standards, i n regard t o 
those i n custody or under a r r e s t . 
804 I t i s submitted t h a t i t can. No attempt was made by 
the learned judge t o d i s t u r b h i s previous judgments. 
See, f o r e.g., supra T f n . 799. S i m i l a r l y , when the 
opp o r t u n i t y arose again, i n Ashcraft v. Tennessee 
(1946), 327 U.S. 274, the learned judge merely s t a t e d : 
"Our r e v e r s a l of Ashcroft's f i r s t c o n v i c t i o n was on 
the ground t h a t h i s c o n v i c t i o n r e s u l t e d from a t r i a l 
so conducted as t o deprive Ashcreft of due process of 
law m v i o l a t i o n of the Fourteenth Amendment." See, 
also, H a r r i s v. South C a r o l i n a (1949)? 338 U.S. 68; 
Turner v. Pennsylvania U948), 338 U.S. 62 
805 See, supra, f n s . 796, 783; i n f r a , f n . s 818, 819, 824. 
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Where, t h e r e f o r e , the p o l i c e had delayed the 
arraignment of an arrested accused, and held him 
incommunicado f o r three days during which he was prevented 
from seeing a lawyer and continuously questioned, and at 
the same time s t r i p p e d naked t o h u m i l i a t e him and lead him 
t o b e l i e v e t h a t he was going t o "get a s h e l l a c k i n g " , a 
subsequent c o n v i c t i o n was reversed by the Court as being 
806 
based on a confession, which was not v o l u n t a r y . 
S i m i l a r l y , where a f i f t e e n year-old negro l a d was 
questioned f o r s e v e r a l hours a f t e r a r r e s t , w i t h o u t any 
f r i e n d or l e g a l counsel present or at hand, a m a j o r i t y of 
the Court held t h a t the subsequent c o n v i c t i o n was based on 
a confession which was obtained by methods at variance 
w i t h fundamental concepts of f a i r n e s s and j u s t i c e , i . e . 
807 
due process. The question i n each case was simply 
806 See, Ma l m s k i v. New York, supra, f n . 764 
807 See, Haley v. Ohio, supra, f n . 786. F r a n k f u r t e r , J., 
observed at p. 603 
"But whether a confession of a l a d of f i f t e e n i s 
' v o l u n t a r y 1 and as such admissible, or 'coerced' 
and thus wanting i n due process, i s not a matter 
of mathematical determination. E s s e n t i a l l y i t 
i n v i t e s psychological judgment - a psychological 
judgment t h a t r e f l e c t s deep, even i f i n a r t i c u l a t e , 
f e e l i n g s of our s o c i e t y . Judges must d i v i n e t h a t 
f e e l i n g as best they can from a l l the r e l e v a n t 
evidence and l i g h t which they can b r i n g to bear 
f o r a confident judgment of such an issue, and 
w i t h every endeavour t o detach themselves from t h e i r 
merely p r i v a t e views." 
See, also, Turner v. Pennsylvania, supra, f n . 804. 
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whether or not the confession was v o l u n t a r y . I f the 
methods employed by the p o l i c e t o obtain the confession 
were coercive, or oppressive, the confession was not 
v o l u n t a r y , and t h e r e f o r e , any c o n v i c t i o n based on such a 
808 
confession was v i o l a t i v e of due process of law. 
I n Watts v. Indiana, the accused, suspected of 
murder, was s o l i t a r i l y confined by the p o l i c e f o r two 
days. He was then questioned day and n i g h t , hours at a 
time, being deprived of sleep and a decent allowance of 
food. I n v i o l a t i o n of s t a t e law, he was not g i v e n a 
hearing before a magistrate, and was without f r i e n d l y or 
p r o f e s s i o n a l advice, or advice as t o h i s c o n s t i t u t i o n a l 
r i g h t s . I n the Supreme Court, the confession was held, 
i n these circumstances, not t o be v o l u n t a r y , and Frankfurter, 
808 And t h i s , even i f t e s t i f i e d at the t r i a l by the 
accused t h a t the confession never i n f a c t was made. See, Lee v. M i s s i s s i p p i (1948), 332 U.S. 742; Or i f the conTession was t r u e or not Taylor v. Alabama, per Murphy, J., supra, f n . 786, per Murphy, J., 
d i s s e n t i n g . I n Payne v. Arkansas, supra, f n . 786, 
where the accused was a r r e s t e d w i t h o u t warrant, 
denied a hearing before a magistrate as w e l l as 
food f o r long periods, was held incommunicado and 
not advised of h i s r i g h t t o counsel and t o remain 
s i l e n t , and was threatened w i t h mob violence by the 
c h i e f of p o l i c e , a m a j o r i t y of the Supreme Court 
held t h a t the course of conduct of the law-
enforcement o f f i c e r s r e s u l t e d m a coerced confession, 
and the c o n v i c t i o n was reversed. See, a l s o , i n f r a , 
f n . 810. 
809 supra, f n . 784; See, also H a r r i s v. South Carolina, 
supra, f n . 804 
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J,, speaking f o r Murphy and Rutledge, J.J., observed; 
nA confession by which l i f e becomes f o r f e i t 
must be the expression of fr e e choice, A 
statement t o be vol u n t a r y of course need not 
be volunteered. But i f i t i s the product of 
sustained pressure by the police i t does not 
issue from a f r e e choice. When a suspect 
speaks because he i s overborne, i t i s 
i mmaterial whether he has been subjected t o a 
ph y s i c a l or mental ordea l . Eventual y i e l d i n g 
t o questioning under such circumstances i s 
p l a i n l y the product of the sucti o n process 
of i n t e r r o g a t i o n and t h e r e f o r e the reverse 
of v o l u n t a r y . " 
I n order f o r the confession or statement made by 
an accused t o be competent evidence against him, i t must, 
as p r e v i o u s l y under the common law r u l e , be an expression 
of the v o l u n t a r y operation of the accused's mind. I t i s 
a product of the v o l u n t a r y operation of the accused's mind 
only when the accused i s accorded the complete freedom 
f n . 809, 
810 supra,/' at p. 53-The learned Douglas, J a , concurring 
i n a separate opinion, i n d i c a t e d his w i l l i n g n e s s 
t o h o l d t h a t delay m arraignment, per se, was 
s u f f i c i e n t t o render a subsequent confession 
i n v o l u n t a r y , when he s t a t e d : "The procedure 
breeds coerced confessions. I t i s the root of 
the e v i l . I t i s the procedure w i t h o u t which the 
i n q u i s i t i o n could not f l o u r i s h m the country. 1 1 
I n H a r r i s v. South Carolina, supra, f n . 804 
the accused confessed a f t e r p r o t r a c t e d p o l i c e 
i n t e r r o g a t i o n , and a f t e r a t h r e a t by the s h e r i f f 
t o a r r e s t h i s mother. He was not cautioned of his 
r i g h t s , nor given a p r e l i m i n a r y hearing, and was 
denied the b e n e f i t of c o n s u l t a t i o n w i t h f a m i l y and 
f r i e n d s . As i n Watts v. Indiana, supra, f n . 784, 
hi s subsequent c o n v i c t i o n was reversed by the 
Supreme Court. See, a l s o , Turner v. Pennsylvania, 
supra, f n . 804, and the r e v e r s a l , per curiam, 
Johnson v. Pennsylvania (1950), 340 U.S. 881; 
Also, Agoston v. Pennsylvania (1950), 340 U.S. 844. 
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of choosing whether t o speak or remain s i l e n t . I f the 
accused i s induced t o speak or confess by a c t u a l p h y s i c a l 
v i o l e n c e , t h r e a t s , or promises, he i s deprived of t h i s 
necessary freedom and h i s confession or statement i s , 
t h e r e f o r e , not v o l u n t a r y . S i m i l a r l y , any form of 
psychological or p h y s i c a l s t r a i n d e l i b e r a t e l y imposed on 
the mind or person of the accused by i n t e r r o g a t i n g 
o f f i c e r s , or other o f f i c e r s not concerned w i t h the 
i n t e r r o g a t i o n , and c a l c u l a t e d t o o b t a i n the confession or 
statement of The accused, w i l l r e s u l t i n t h a t confession 
or statement being i n v o l u n t a r y , as not being a product 
812 
of the f r e e operation of the w i l l of the accused. To be 
admissible, i t i s necessary t h a t the confession or statement 
811 See, f o r e.g., Lyons v. Oklahoma, supra, f n . 787; 
Lisenba v. C a l i f o r n i a , supra, f n . 776; Watts v. 
Indiana, supra, f n . 784 
812 See, Watts v. Indiana, supra, f n . 784. The Supreme 
Court, i n i t s i n q u i r y , weighs the circumstances of 
p o l i c e pressure against the p a r t i c u l a r accused. 
That which may break down the powers of r e s i s t a n c e 
of one accused, may not do so t o another. See, 
Fikes v. Alabama, i n f r a , f n . 784; S t e i n v. New York, 
supra, f n . 786; Thomas v. Arizona, supra, f n . 786; 
See, also, Crooker v. C a l i f o r n i a (1958), 357 U.S. 
433. Blackburn v. Alabama, i n f r a , f n . 819; 
supra, m. ioq. 
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be e n t i r e l y v o l u n t a r y , and i t would appear t h a t , as at 
common law, n e g a t i v i n g f a c t o r s are u n r e s t r i c t e d as t o 
ki n d , and what i s or what i s not v o l u n t a r y , depends upon 
an assessment of the circumstances as exposed by the 
814-
record of a p a r t i c u l a r case, i . e . the t o t a l i t y of 
circumstances. 
I f the Court, i n making i t s independent 
determination on the undisputed f a c t s of the t r i a l r ecord, 
concludes t h a t the confession or statement was not made 
f r e e l y and v o l u n t a r y , the c o n v i c t i o n w i l l be reversed as 
being m v i o l a t i o n of the due process clause of the 
815 
Fourteenth Amendment• 
813 See, Bram v. United States, supra, f n . 723 
814 See, f o r e.g., Gallegos v. lejsraska, supra, f n . 
783; Stroble v. C a l i f o r n i a , S UpraT"fn. 7§5; S t e i n v. New York, supra, f n . 786; Fikes v. Alabama, 
supra, f n . 784; Payne v. Arkansas, supra, f n . 786; 
Blackburn v. Alabama, i n f r a , I n . 819; Reck v. Pate 
(1961), 367 U.S. 433; Townsend v. Sain, i n f r a , f n . 
819; Haynes v. Washington (1963), T7TU.S. 503 
Clewis v. Texas (1967^. 586 U.S. 707; Greenwald v. 
Wisconsin U9bb), 390 U.S. 519 
815 See, f o r e.g., Brown v. M i s s i s s i p p i , supra, f n . 
778; Chambers v. F l o r i d a , supra, f n . 786; United 
States v. e x r e l . Jennings v. Kagen (1959)1 558" 
U.S. 276. 
S i m i l a r l y , where a confession i s shown t o be 
i n v o l u n t a r y at any stage during the t r i a l , the 
accused i s deprived of due process of law, unless 
the confession i s excluded. See, Blackburn v. 
Alabama, i n f r a , f n . 819 
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Custody, delay i n arraignment and prolonged 
d e t e n t i o n are but i n d i v i d u a l circumstances m the Courts 
determination of v o l u n t a r i n e s s , and i f , on the 
undisputed f a c t s i t i s not c l e a r l y proven t h a t the due 
process clause was m f a c t v i o l a t e d m the use by the 
lower court of a coerced or i n v o l u n t a r y confession, the 
Supreme Court of the United States w i l l a f f i r m the 
c o n v i c t i o n . ' 
818 
I n Spano v. New York, where the p o l i c e had 
deceived the accused i n t o confessing by t h r e a t s t o him 
of the loss of h i s job and i t s subsequent e f f e c t on h i s 
f a m i l y , the learned Warren, C.J., d i d not accept a l i m i t e d 
basis as t o why i n v o l u n t a r y confessions were excluded 
from evidence. There he observed: 
"The abhorrence of s o c i e t y t o the use of i n v o l u n t a r y confessions does not t u r n alone 
on t h e i r i n h e r e n t t r u s t w o r t h i n e s s . I t also 
t u r n s on the deep-rooted f e e l i n g t h a t the 
p o l i c e must obey the law while e n f o r c i n g the 
law; t h a t i n the end l i f e and l i b e r t y can be 
as much endangered from i l l e g a l methods used 
to convict those thought to be c r i m i n a l s as 
from the a c t u a l c r i m i n a l s themselves." 
816 See, Hopt v. Utah, supra, f n . 725; Sparf v. United 
States, supra, f n . 729; Pierce v. United States, 
supra, f n . 736; Bram v. United States, supra, f n . 
723; Powers v. United States, supra, f n . 751; 
Gallegos v. Bebraska, supra, f n . 783; Stroble v. 
C a l i f o r n i a , supra, f n . 786; Wilson v. Louisiana (1951) 
541, U.S. Q01, per curiam, Brown v. A l l e n (1953) 
344, U.S. 4431 * ~ 
817 S e e r f ° r eog»> Gallegos v. Nebraska, i b i d ; S t r o b l e 
v. C a l i f o r n i a , i b i d ; Thomas v. Arizona, supra, fn.786 
818 (1959), 360 U.S. 315, at p # 
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And again, i n Blackburn v. Alabama ^ where an 
accused, who appeared to be s u f f e r i n g from some form of 
i n s a n i t y , without f r i e n d s , counsel or r e l a t i v e s present, 
was i n t e r r o g a t e d continuously f o r about nine hours u n t i l 
he confessed, which confession was m f a c t composed by a 
law o f f i c e r , the learned Chief J u s t i c e s t a t e d : 
"Surely i n the present stage of our c i v i l i z a t i o n 
a most basic sense of j u s t i c e i s a f f r o n t e d by the 
spectacle of i n c a r c e r a t i n g a human being upon the 
basis of a statement be made while insane; and 
t h i s judgment can without d i f f i c u l t y be 
a r t i c u l a t e d i n terms of the u n r e l i a b i l i t y of the 
confession, the l a c k of r a t i o n a l choice of the 
accused, or simply a strong c o n v i c t i o n t h a t our 
system of law enforcement should not operate so 
as t o take advantage of a person i n t h i s f a s h i o n . 
And when the other p e r t i n e n t circumstances are 
considered - ... the chances of the confessions 
having been a product of a r a t i o n a l i n t e l l e c t and 
a f r e e w i l l become even more remote and the d e n i a l 
of due process even more egregious." 
The o v e r r i d i n g c o n s i d e r a t i o n m a l l cases was, 
c o n s i s t e n t l y whether or not the confession, on which the 
c o n v i c t i o n was based, was v o l u n t a r y . Whether the confession 
820 
was t r u e or not was of l i t t l e moment, and due process 
819 (1960), 361 U.S. 199, at p. Compare, supra, f n . 
797, and Townsend v. Sain (1963), 372 U.S. 293 
820 I n Rogers v. Richmond (1961), 356 U.S. 534, i t was 
h e l d , per F r a n k f u r t e r , J., w r i t i n g f o r the m a j o r i t y , 
t h a t the s t a t e c o u r t s , by t a k i n g i n t o account the 
circumstance of probable t r u t h or f a l s i t y of a 
confession i n determining i t s v o l u n t a r i n e s s , applied 
a standard not permissible under the due process 
clause of the Fourteenth Amendment. 
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demanded the answer t h a t , on the undisputed f a c t s of the 
821. t r i a l record or inferences reasonably a r i s i n g therefrom, 
the confession be the product of a r a t i o n a l i n t e l l e c t and a 
.ty i 
823 
82 2 
free w i l l , and not as a r e s u l t of i m p o r t u n i t y or a w i l l 
overborne at the time the confession was made, 
i n Culombe v. C o n n e c t i c u t . 8 2 4 the accused, an 
821 For e.g., Rogers v. Richmond, i b i d . 
822 Watts v. Indiana, supra, f n . 784; Blackburn v. 
Alabama, supra, f n . 819; Reck v.- Pate, supra, f n . 814; 
Spano v. New York, supra, f n . 818 
823 For e.g., Watts v. Indiana, supra, f n . 784; 
Chambers v. F l o r i d a , supra, f n . 786; Leyra v. 
Denno, supra, f n . 786; I n Reck v. Pate, i b i d , the 
Supreme Court considered the w i l l of a youth of 
subnormal i n t e l l i g e n c e overborne, when he was 
held incommunicado f o r f o u r days, without 
adequate food, counsel or f r i e n d s , was m pain 
and a p h y s i c a l l y weakened s t a t e , and was submitted 
t o s i x or seven hour stretches of r e l e n t l e s s 
i n t e r r o g a t i o n . See, a l s o , Lynumn v. I l l i n o i s 
(1963), 372 U.S. 528, where a mother confessed 
only a f t e r being t o l d t h a t s t a t e f i n a n c i a l a i d 
of her c h i l d r e n would be cut o f f and her c h i l d r e n 
taken from her unless she co-operated. 
824 (1961), 367 U.S. 568; Compare, Townsend v. Sain, 
supra, f n . 819, Lynumn v. I l l i n o i s , supra, f n . 823; 
Reck v. Pate, supra, f n . 814; As t o t h r e a t of 
removal from p u b l i c o f f i c e , see, G a r n t y v. New 
Jersey (1967), 385 U.S. 493. 
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e a s i l y l e d mental d e f e c t i v e , was i n t e r r o g a t e d while 
i n p o l i c e custody, f o r a p e r i o d of f o u r days. He 
was not informed of his r i g h t s , and h i s request f o r 
counsel was f r u s t r a t e d by the p o l i c e . The p o l i c e , 
i n order t o gain more time t o obtain h i s confession 
of murder, had him charged w i t h a minor crime. 
I n the Supreme Court, where the murder c o n v i c t i o n 
was reversed, F r a n k f u r t e r , J., j o i n e d by Stewart, J., 
noted: 
"The u l t i m a t e t e s t remains t h a t which 
has been the only c l e a r l y e s t a b l i s h e d 
t e s t i n Anglo-American c o u r t s f o r two 
hundred years: the t e s t of v o l u n t a r i n e s s . 
I s the confession the product of an 
e s s e n t i a l l y f r e e and unconstrained 
choice by i t s maker? I f i t i s , i f he 
has w i l l e d t o confess, i t may be used 
against him. I f i t i s n o t , i f h i s w i l l 
has been overborne and h i s capacity f o r 
s e l f - d e t e r m i n a t i o n c r i t i c a l l y impaired, 
the use of his confession offends due 
process. ... The l i n e of d i s t i n c t i o n 
i s t h a t at which governing s e l f - d i r e c t i o n 
i s l o s t and compulsion, of whatever 
nature or however infused, propels or 
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or helps t o p r o p e l the confession* 825 
825 I n Culombe v. Connecticut, i b i d , the learned judge 
suggested the f o l l o w i n g a n a l y s i s of the Courtte 
i n q u i r y : 
nThe i n q u i r y whether, m a p a r t i c u l a r case, a 
confession was v o l u n t a r i l y or i n v o l u n t a r i l y made 
inv o l v e s , at the l e a s t , a three-phased process* 
F i r s t , there i s the business of f i n d i n g the crude 
h i s t o r i c a l f a c t s , the e x t e r n a l 'phenomenological' 
occurrences and events surrounding the confession. 
Second, because the concept of 'voluntariness' i s 
one which concerns a mental s t a t e , t here i s the 
imaginative r e c r e a t i o n , l a r g e l y i n f e r e n t i a l , 
o f - - i n t e r n a l 'psychological' f a c t . T h i r d , there 
i s the a p p l i c a t i o n t o t h i s p s y c h o l o g i c a l f a c t of 
standards f o r judgment informed by the l a r g e r 
l e g a l conceptions o r d i n a r i l y characterized as 
r u l e s of law but which, also, comprehend both 
i n d u c t i o n from, and a n t i c i p a t i o n of, f a c t u a l 
circumstances, w 
As t o equating the common law t e s t of v o l u n t a r i n e s s 
i n Wilson v. United States, supra, f n . 737 w i t h 
v o l u n t a r i n e s s as the t e s t of due process, see, 
Haynes v. Washington, supra, f n . 814. S i m i l a r l y , 
i n Malloy v. Hpgan (1964), 378 U.S. 1, i t was held 
t h a t i n determining whether the due process clause 
of the Fourteenth Amendment i s v i o l a t e d by the 
admission of the accused's confession i n a s t a t e 
court c r i m i n a l t r i a l , the t e s t i s not whether the 
conduct of the s t a t e o f f i c e r s m obt a i n i n g the 
confession was shocking, but whether the confession 
was f r e e and vo l u n t a r y , i . e . was not e x t r a c t e d by 
any sort of t h r e a t s or violence, nor obtained by 
any d i r e c t or implied promises, however s l i g h t , nor 
by the e x e r t i o n of any improper i n f l u e n c e . 
For the most recent treatment of "free and r a t i o n a l 
choice", see, Greenwald v. Wisconsin, supra, f n . 814 
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CHAPTER THREE 
THE DUE PROCESS CLAUSE OF THE FOURTEENTH 
AMENDMENT AND CONFESSIONS 
i . Due Process: The Test of Voluntariness and Continuous 
Confessions 
I t i s c l e a r t h a t a c o n v i c t i o n based upon an 
in v o l u n t a r y confession w i l l be reversed by the United States 
Supreme Court as being i n v i o l a t i o n of the due process clause 
of the Fourteenth Amendment, regardless of whether the 
evidence apart from the i n v o l u n t a r y confession might have 
been s u f f i c i e n t t o su s t a i n the v e r d i c t m the lower c o u r t . 
This r u l e holds t r u e even where such evidence c o n s i s t s of 
voluntary confessions. Where, t h e r e f o r e , a s e r i e s of 
confessions made by the accused has been admitted a t his 
t r i a l , the c o n v i c t i o n w i l l be reversed as being v i o l a t i v e of 
due process i f , from the undisputed f a c t s of the record or 
inferences reasonably a r i s i n g therefrom, i t appears t h a t the 
f i r s t confession i n time was not v o l u n t a r y , i n the sense of 
being a product of the free i n t e l l e c t and choice of the 
accusedo 8^^ 
826 S t r o b l e v. C a l i f o r n i a , supra, f n . 786; Culombe v. 
Connecticut, supra, f n . 824. S i m i l a r l y , the f i n d i n g 
of a t r i a l courx t h a t subsequent confessions were 
i n v o l u n t a r y cannot c o n t r o l the separate c o n s t i t u t i o n a 1 
i n q u i r y posed by the character of the f i r s t confession. 
See, Thomas v. Arizona, supra, f n . 786 
827 i b i d 
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Where the f i r s t confession ( o r only confession) 
was made a period of time a f t e r an inducement, the Court's 
i n q u i r y as t o whether the confession i s v o l u n t a r y mainly 
concerns a s c r u t i n y of the time i n t e r v a l between the 
inducement or coercion and the subsequent confession t o see 
whether there were any f u r t h e r instances of coercion, or 
any f a c t o r s t e n d i n g t o prove t h a t the subsequent confession 
828 
was i n f a c t v o l u n t a r y . I n Stroble v. C a l i f o r n i a , 
where the accused was maltreated on h i s a r r e s t by the 
a r r e s t i n g p o l i c e o f f i c e r , the Supreme Court considered the 
f a c t t h a t the a r r e s t i n g o f f i c e r d i d not demand t h a t the 
accused confess or i m p l i c a t e himself, and the f a c t t h a t the 
confession was made an hour l a t e r m circumstances 
i n d i c a t i n g t h a t the accused was w i l l i n g t o confess t o 
anybody who would l i s t e n , as being i n d i c a t i v e of the 
829 
v o l u n t a r y nature of the confession. I n Thomas v. Arizona, 
the accused negro was roped i n the presence of p o l i c e o f f i c e r s 
on two occasions i n connection w i t h h i s a r r e s t . Twenty 
hours a f t e r the ropmgs, the accused f i r s t confessed o r a l l y 
t o a j u s t i c e of the peace, and l a t e r gave d e t a i l e d w r i t t e n 
confessions a f t e r being cautioned t h a t he d i d not have t o 
confess. The Court, i n concluding t h a t the o r a l confession 
was not made as a r e s u l t of f e a r engendered by the ropings, 
828 supra, f n . 786 
829 supra, f n . 786 
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was persuaded by the undisputed f a c t s showing the time 
i n t e r v a l devoid of a l l coercive i n f l u e n c e , and the f a c t 
t h a t the a c t i v i t y of the accused d u r i n g the i n t e r v a l 
8*50 
i n d i c a t e d t h a t he had confessed v o l u n t a r i l y * 
I f , however, the accused makes a s e r i e s of 
confessions, the f i r s t of which i s r e j e c t e d i n the t r i a l 
c ourt as not being v o l u n t a r y or not tendered by the s t a t e 
f o r the same reason, the question f o r the Supreme Court, 
m a c o n s i d e r a t i o n of a c l a i m of due process v i o l a t i o n , 
i s whether the subsequent confessions are v o l u n t a r y . 
The answer t o t h i s question i s dependent on the inferences 
as t o the c o n t i n u i n g e f f e c t of the inducement or coercive 
p r a c t i c e s r e s u l t i n g m the f i r s t confession, which may 
851 
f a i r l y be drawn from the surrounding circumstances. J 
8*5 2 
I n Lyons v. Oklahoma, J the accused was j a i l e d f o r 
eleven days on suspicion of murder, a f t e r which he was 
830 I n Recsk v. Pate, supra, f n . 814, the accused, almost 
mentally retarded, was arrested on a charge of murder, 
While being held incommunicado, without food or the 
a i d of counsel, f a m i l y or f r i e n d s , he confessed a f t e r 
p h y s i c a l abuse being applied and being confronted w i t h 
confessions of h i s companions duri n g h i s continuous 
i n t e r r o g a t i o n which l a s t e d the b e t t e r p a r t of three 
days. The f o l l o w i n g day he signed another confession, 
and both were admitted at h i s t r i a l . I n r e v e r s i n g the 
c o n v i c t i o n , the Supreme Court held t h a t there were no 
f a c t s suggesting t h a t the second confession was an 
independent act of the f i r s t , and t h a t the coercive 
p r a c t i c e s which l e d t o the f i r s t confession, had also 
caused the second. 
831 i n f r a , f n . 832 
832 (1944), 322 U.S. 596. 
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interrogated at night f o r approximately nine hours, 
A pan of the victim's bones was placed m the lap of the 
accused. The accused then confessed, which confession was 
not offered i n evidence. A second confession was obtained 
l a t e r the same day, and a t h i r d o r a l confession was 
admitted at the t r i a l without objection* A majority of 
the Court held that because of the twelve hour i n t e r v a l 
between the f i r s t and second confession, together with the 
fact that the accused was warned that he should not make a 
statement unless he v o l u n t a r i l y wanted to and that what he 
might say would be used against him, the e f f e c t of the 
previous coercive practices surrounding the f i r s t 
confession had dissipated. I n rendering the opinion of the 
Court, Reed, J. observed; J 
"The a d m i s s i b i l i t y of the l a t e r confession 
depends upon the same t e s t - i s i t voluntary. 
Of course the fact that the e a r l i e r statement 
was obtained from the prisoner by coercion i s to 
be considered m appraising the character of the 
l a t e r confession. The e f f e c t of e a r l i e r abuse 
may be so clear as to f o r b i d any other inference 
than that i t dominated the mind of the accused to 
such an extent that the l a t e r confession i s 
involuntary. I f the r e l a t i o n between the e a r l i e r 
and l a t e r confession i s not so close that one must 
say the facts of one co n t r o l the character of the 
other, the inference i s one for the t r i e r s of 
fact and t h e i r conclusion, i n such an uncertain 
s i t u a t i o n , that the confession should be admitted 
833 supra, f n . 832, at p. 603; Murphy, J., dissenting i n 
an opinion with which Black, J., concurred, maintained 
that i t was "inconceivable 1 1 under the circumstances 
f o r the second confession to be free from the "coercive atmosphere" surrounding the f i r s t , and that i t was one continuous transaction. 
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as voluntary, cannot be a denial of due 
process."834 
Where there i s no appreciable time i n t e r v a l between 
the induced or coerced confession and subsequent confessions, 
the Court w i l l not hesitate m concluding that the coercive 
character of the f i r s t confession controlled the character 
of the subsequent confessions, a l l being part of one 
, 835 continuous process. ' 
I n order f o r the Court to otherwise conclude that 
the second or subsequent confession was not a direct r e s u l t 
of the compulsive atmosphere surrounding the previous 
involuntary confession or confessions, i t i s necessary that 
there appear a break i n the stream of events leading from 
the involuntary confession or confessions to those 
subsequently made, s u f f i c i e n t to "insulate" the l a t e r 
834 I n United States v. Bayer (1947), 331 U.S. 532, where 
there was an i n t e r v a l of s i x months between the f i r s t 
and second confession, the Court had stated that i t 
has never gone so f a r as to hold that making a con-
fession under circumstances which preclude i t s use, 
perpetually disables the accused from making a 
competent one a f t e r those circumstances have been 
removed, and that the "pcisonous f r u i t 1 * doctrine does 
not apply. See, also, Lyons v. Oklahoma, supra, f n . 
832, at p. 604, the Courts treatment of the contention 
of the accused that a presumption that e a r l i e r abuses 
render subsequent confessions involuntary unless there 
i s clear and d e f i n i t e evidence to overcome the 
presumption. But, see, i n f r a , c . v ( i i ) 
835 See, l e y r a v. Denno (1954), 347 U.S. 556. Compare Black, 
J.'s majority opinion here, with his dissenting 
concurrence m Lyons v. Oklahoma, supra, f n . 833; See, 
Darwin v. Connecticut (1968), 391 U.S. 346. 
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confession from the previous compulsive circumstances. 
I n other words, the undisputed facts of the t r i a l court 
record must not give r i s e to the inference that the l a t e r 
confession was a re s u l t of the continuing e f f e c t of the 
previous compulsive or coercive practices, i . e . an inference 
of the l a t e r confession being not voluntary. 
836 See, Clewis v. Texas (1967), 386 U.S. 707; 
United States v. Bayer, supra, f n . 834» 
Note the t o t a l i t y of circumstances i n Clewis 
v. Texas, which included a t h i r t y - e i g h t 
hour delay m presentment before a magistrate, 
the f a c t that interrogation was not merely to 
secure information but to e l i c i t a signed 
statement of the police view of the t r u t h , the 
fact that the poorly educated negro accused was 
not warned of his r i g h t s , and that his f a c u l t i e s 
were impaired by sickness, inadequate food and 
sleep and prolonged interrogation m custody. 
As to the Court's assessment of circumstances 
generally, see, supra, f n . 814. See, also, 
Darwin v. Connecticut, i b i d . 
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l i Due Process: Factors Considered by the Supreme Court 
as Affecting Voluntariness 
The concern of the Supreme Court» m making i t s 
determination as to the presence or denial of due process, 
i s primarily an inquiry i n t o whether or not the confession, 
on which the conviction of the accused i n the t r i a l court 
837 
was based, can be said to have been made v o l u n t a r i l y . 
I f , i n assessing the circumstances, the Court concludes 
that the confession was not voluntary m the sense of being 
a product of the free choice of the accused, the conviction 
w i l l be reversed. 
I t i s clear that reversal w i l l r e s u l t i f the 
accused confessed because of hope of benefit or some fear of 
839 
prejudice operating on his mmd. Si m i l a r l y , circumstances 
840 
which amount to any form of temporal inducement, duress 
837 See, f o r e.g., Ziang Sun Wan v. United States, supra, 
f n . 753; Bram v. United States, supra, f n . 723;~^arTs 
v. Indiana, supra, i n . 734 
838 See, supra, f n . 814 
839 See, f o r e.g., Pierce v. United States, supra, f n . 
736; Wilson v. United States, supra, f n . 737; Bram 
v. United States, supra, f n . 723; Sparf v. United 
States, supra, f n 6 729; Perovich v. United States, 
supra, f n . 749; Malmski v. New York, supra* f n . 764 
Lisenba v. C a l i f o r n i a , supra, f n . 776 
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or i n t i m i d a t i o n , 8 4 1 t e r r o r i s m , 8 4 2 physical v i o l e n c e , 8 4 ^ 
or any other form of improper i n f l u e n c e 8 4 4 or compulsion 8 4^ 
w i l l be considered by the Court to negative the requisite 
voluntariness. 
I t i s necessary that the confession be v o l u n t a r i l y 
made by the accused, and i t i s considered not to be so 
846 
made i f brought about by promises 0 r t h r e a t s 8 4 ' ' held 
841 See, for e.g., Townsend v. Sain, supra, f n . 819 
842 See, for e.g., McNabb v. United States, supra, f n . 777 
843 See, for e.g., Bram v. United States, supra, f n . 723; 
Lisenba v. C a l i f o r n i a , supra, f n . 776; Ward v. Texas, 
supra, f n . 786; Lee v. Mississippi (1952), 343 U.S. 
747; Upshaw v. United States (1948), 335 U.S. 410; 
Watt8 v. Indiana, supra, f n . 784; Stem v. New York:, 
supra, f n . 786; Brown v. Mississippi, supra, f n . 778; 
Williams, v. United States, supra, f n . 795; United States 
ex r e l Jennings v. Ragen, supra, f n . 815; Malloy v. 
Hogan, supra, f n . 825. 
844 See, Bram v. United States, supra, f n . 723; Malloy v. 
Hogan, supra, f n . 825. 
845 See, f o r e.g., Hopt v. Utah, supra, f n . 725; Hardy v. 
United States, supra, f n . 752; Haynes v. Washington, 
supra, f n . 814 
846 See, f o r e.g. Bram v. United States, supra, f n . 723; 
Hopt v. Utah,supra, f n . 725; Hardy v. United States, 
supra, f n . 752; McNabb v. United States, supra, f n . 
777, per Reed, J., dissenting; Brown v. Allen, supra, 
f n . 816; Malloy v. Hogan, supra, f n . 825. 
847 See, f o r e.g., Hopt v. Utah, supra, f n . 725; Bram v. 
United States. supra f f n . 733; Hardy v. United States; supra, f n . 752; McNabb v. United States, supra, f n . 
777, per Reed, J., dissenting; Spano v. New York f 
fupra, f n . 818: United States ex r e l Jennings v. agen, supra, fnV 815. 
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out to the accused to induce him t o speak, or any form of 
84-8 
t r i c k e r y calculated^to deprive the accused of his choice 
to speak or remain s i l e n t . 
The Supreme Court, i n assessing the circumstances 
presented by the t r i a l court record, w i l l weigh those 
circumstances i n r e l a t i o n to the accused. Thus, the 
849 
mental capacity of the accused i s an important 
consideration, f o r what may be of l i t t l e pressure or 
inducement to a person of normal a b i l i t y and i n t e l l i g e n c e , 
may be of great pressure TO an accused of subnormal 
850 8 5 1 i n t e l l i g e n c e , or one considered mentally defective, 
or even insane. Similarly, education or i l l i t e r a c y 
848 See, f o r e,g,, Lisenba v. C a l i f o r n i a , supra, f n . 776 
McNabb v. United States, supra, f n . 777, per Reed, J., 
dissenting 
849 See, f o r e,g,, Brown v, Mississippi, supra, f n . 778; 
Lisenba v, C a l i f o r n i a , supra, f n . 776; Ward v. Texas, 
supra, f n , 786; gjJsejj v.Tlftemftt sii£ra,"Tn. 787] 
Ashcraft v. Tennessee, supra, f n * 786 
850 See, Reck v. Pate, supra, f n , 814 
851 See, Towns end v. Sain, supra, f n , 819; Culombe v, 
Connecticut, supra, fn, 824 
852 See, Blackburn v. Alabama, supra, f n . 819 
853 See, f o r e.g,, Ward v. Texas, supra, f n . 786; Harris 
v. South Carolina, supra, f n . 8U4; Pikes v. Alabama, 
supra, f n . 784; Brown v. Allen, supra, f n . 816; 
McNabb v. United States, supra, f n . 777; Ashcraft v. 
Tennessee, supra, f n . 804; Payne v. Arkansas, supra, 
f n . 786; Clewis v. Texas, supra, f n . 814. 
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of the accused i s a f a c t o r r e l e v a n t to the v o l u n t a r i n e s s of 
854 
h i s confession, as w e l l as the age of the accused, 
855 
e s p e c i a l l y i f he happens to be a minor, The Court w i l l 
a l s o consider the c h a r a c t e r and r e p u t a t i o n ^ - ^ of the 
accused, whether he has had previous experience with the 
854 See, f o r e.g., Chambers v. F l o r i d a , supra, f n . 786; 
McNabb v. United S t a t e s , supra, f n . 777; Mallory v. 
United S t a t e s , i n f r a , f n . 913; Payne v. Arkansas, 
supra, f n . 786; Reck v. Pate, supra, f n . 814 
855 See, f o r e.g., Haley v. Ohio, supra, f n . 786; 
e s p e c i a l l y per F r a n k f u r t e r , J . , supra, f n . 807. 
I n Gallegos v. Colorado (1962), 370 U.S. 49, a 
fourteen year old o r a l l y confessed on h i s a r r e s t f o r 
murder. He was not immediately brought before the 
j u v e n i l e court, and a f t e r being detained f i v e days, 
without having the advice or contact w i t h h i s 
parents, ( h i s mother's request to see him was 
denied), a lawyer, or f r i e n d l y adult, he signed a 
formal c o n f e s s i o n . I n holding that due process had 
been v i o l a t e d and r e v e r s i n g h i s c o n v i c t i o n , the 
Supreme Court s t a t e d i n p a r t that MHe cannot be 
compared with an a d u l t i n f u l l p o s s e s s i o n of h i s 
senses and knowledgeable of the consequences of h i s 
admission." For case comments, see, (1962-3), 25 Ga. B. J . 127; (1962-3), 15 A l a . L. Rev. 234; (1962), 
50 C a l . L. Rev. 902; (1962-3), 48 I o . L. Rev. 518; 
Donald B. King, Developing a Future C o n s t i t u t i o n a l 
Standard For Confessions (1961-2), 8 Wayne L. Rev. 
"£&U See, a l s o , Kent v. United S t a t e s (1966), 383 U.S. 
541, where i t was held, i n t e r a l i a , t h a t confessions 
e l i c i t e d through many hours of p o l i c e i n t e r r o g a t i o n 
of a minor who i s s u b j e c t to the j u r i s d i c t i o n of the 
ju v e n i l e court are not admi s s i b l e i n subsequent 
c r i m i n a l prosecutions against him. And see, I n the 
Matter of the A p p l i c a t i o n of Paul L. Gault, e t a l . 
856 See, f o r e.g., H a r r i s v. South C a r o l i n a , supra, f n . 
804; A s h c r a f t v. Tennessee, supra, f n . 78FT 
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criminal law or holds a criminal record, ' and p a r t i c u l a r l y 
his physical condition at the time of h i s custody and 
Q C Q 
confession, such as whether he was i l l or stripped of 
85Q 
his clo t h i n g . y 
Since the vast majority of confessions are made 
while the accused i s m police custody or confinement, the 
Supreme Court w i l l c a r e f u l l y scrutinize the circumstances 
leading from arrest to confession, and any circumstances 
which tends t o deprive the accused of the free operation of 
his mind, or of his fundamental r i g h t s i s relevant to the 
question of whether the due process clause of the 
Fourteenth -Amendment has been violated* 
I n t h i s regard, the Court w i l l consider whether 
Qf.r\ 
the accused was arrested without a warrant, whether he 
857 See, f o r e.g., Townsend v. Sain, supra, f n . 819; 
Crooker v. C a l i f o r n i a , supra, f n . 812; Stem v. 
New York, supra, f n . 786; Fikes v. Alabama, supra, 
f n . 784; Lynumn v. I l l i n o i s , supra, f n . 823* 
858 See, f o r e.g., Ziang Sun Wai v. United States, supra, 
f n . 753; Reck v. Paxe, supra, f n . 814; Clewis v. 
Texas, supra, f n . 814; Greenwald v. Wisconsin, supra, 
Inl 814. 
859 See, f o r e.g., Bram v. United States, supra, f n . 723; 
Brown v. Mississippi, supra, f n . 778; Malinski v. 
New York, supra, fnT 764; McNabb v. United States, 
supra, f n . 777; Upshaw v. United States, supra, f n , 
843, per Reed, J., at p # 4?? 
860 See, fo r e.g., Chambers v. Florida, supra, f n . 786; 
Ward v. Texas, supra, f n . 786; Lisenba v. C a l i f o r n i a , 
supra, f n . 776; Payne v. Arkansas, supra, f n . 786; 
Turner v. Pennsylvania, supra, f n . 804 
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was held incommunicado, to the exclusion of counsel, 
862 
rela t i v e s or friends, and whether he was subjected to 
prolonged interrogation w i t h inadequate food, 
861 See, f o r e.g., Chambers v. Florida, supra, f n . 786; 
Ward v. Texas, supra, i n . yob; Lisenoa v. C a l i f o r n i a , 
supra, f n . 776; Malmski v. Hew York, supra, f n . 764; 
Payne v. Arkansas, supra, f n . 786; Fikes v. Alabama, 
supra, f n . 784; Culombe v. Connecticut, supra, f n . 824; 
Reck v. Pate, supra, f n . 814; Haynes v. Washington, 
supra, fn. 814; As to holding an accused minor 
incommunicado, see, supra, fn. 855. 
862 See, f o r e.g., Chambers v. Florida, supra, fn. 786; 
Turner v. Pennsylvania, supra, fn. 804; Watts v. 
Indiana, supra, fn. 784; Fikes v. Alabama, supra, f n , 
784; (father and lawyer barred from seeing accused) 
Blackburn v. Alabama, supra, fn. 819; Reck v. Pate, 
supra, fn. 814; Townsend v. Sain, supra, fn. 819; 
Lynumn v. I l l i n o i s , supra, fnT"1f23; Jackson v. Denno, 
i n f r a , fn. 985; As to mother and lawyer being refused to see minor accused, see, sjinr_&, fn. 855; As to denial of 
r i g h t to counsel, see. Ashdown v. Utah, i n f r a , fn. 938; 
Crooker v. C a l i f o r n i a , supra, fn. bl2; Cicenia v. LaGay, 
i n f r a , fn. 935; Spano v. Mew York, supra, fn. 818; 
Haynes v. Washington, supra, fn. 814; and f o r c u l -
mination of denial of the r i g h t to counsel being 
equivalent to a denial of due process, see, Massiah v. 
United States, i n f r a , fn. 941* 
863 See, f o r e.g., Chambers v. Florida, supra, f n . 786; 
Ziang Sun Wan v. United States, supra, fn. 753; Ward 
v. Texas, supra, m. 786; AshcraTFTT Tennessee, supra, fn. 786; Watts v. Indiana, supra, f n . 784; Turner v. 
Pennsylvania, supra, fn. 80TTHaynes v. Washington, 
supra, fn. 8147"lTEein v. New York, supra, i'n. 7Bb; 
Leyra v. Denno, supra, fn. 786; Fikes v. Alabama, supra, 
Lisenba v. C a l i f o r n i a , supra, fn. 776; Harris v. Soulh 
Carolina, supra, fn. 804; Spano v. New York, supra, fn. 
818; Blackburn v. Alabama, supra, fn. 819; Reck v. Pate, 
supra, fn. 814; Olewis v. Texas, supra, fn. 814 
864 See, f o r e.g., Watts v. Indiana, supra, fn. 784; Payne 
v. Arkansas, supra, f n . 786; Reck v. Pate, supra, f n . 814 
Clewis v. Texas, supra, f n . 814; Creenwald v. Wisconsin, 
supra, f n . 
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R65 
or sleep. The type of interrogation w i l l be considered, 
such as whether i t was an imposition of psychological 
^ ^ n j 866 867 pressure by the police, the number of o f f i c e r s involved, 
868 
whether i t was effected by relays of o f f i c e r s , or by 
many periods of questioning, and whether i t was done at 
n i g h t . 8 6 9 
Any police practice which may reasonably give r i s e 
to the inference of police i n t e n t i o n to extract a confession, 
w i l l be given great weight by the Supreme Court i n i t s 
865 See, f o r e.g., Ljsenba v. C a l i f o r n i a , supra, f n . 776; 
Watts v. Indiana, supra, f n . 784; Clewis v. Texas, 
supra, f n . 814; Greenwald v. Wisconsin, supra, f n . 814 
866 As t o psychological pressure generally, see f o r e.g., 
Watts v. Indiana, supra, f n . 784; Stem v. New York, 
supra, f n . 786; Fikes v. Alabama, supra, f n . 784; 
Upshaw v. United States, supra, f n . 843; Malmski v. 
Hew York, supra, f n . 764; Townsend v. Sain, supra, f n . 
819 
867 See, f o r e.g e, Pierce v. United States, supra, f n . 736; i n f r a , f n . 868; Greenwald v. Wisconsin, ? supra, f n . 814 
868 See, f o r e.g., Ashcraft v. Tennessee, supra, f n . 786; 
Harris v. South Carolina, supra, f n . 804 
869 See, f o r e.g. Davis v. North Carolina (1966), 384 
U.S. 737; Ziang Sun Wan v. United States, supra, 
f n . 753. 
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determination of voluntariness of the confession before i t . 
Such practices include delay i n presenting the accused 
before a committing m a g i s t r a t e , 8 ^ the laying of a minor 
charge m order to gam more time t o interrogate on the 
871 872 more serious crime, the use of drugs m interrogation, 
87*5 
or polygraph t e s t s , showing the accused exhibits of the 
c r i m e , o r t e l l i n g the accused that his accomplice had 
875 
implicated him. 
870 See, f o r e.g., gallegos v. Nebraska,, supra, fn.783; 
Stroble v. Ca l i f o r n i a , supra, f n . 786; Brown v. Al l e n , 
supra, f n . 816; Stem v. New York, supra, f n , 786; 
Ward v, Texas, supra, f n , 786; Turner v. Pennsylvania, 
supra, f n . 804; Watts v. Indiana, supra, f n , 784; 
Payne v. Arkansas, supra, f n . 786; Culombe v. 
Connecticut, supra, f n . 824; As to delay m arraign-
ment a f f e c t i n g lower federal courts, see, i n f r a , c, IV 
871 See, f o r e.g., Culombe v. Connecticut, supra, f n . 824; 
And see, United States v. Carignan (1951), 342 U.S. 
36, Douglas, J., joined by Black and Frankfurter, 
J,J., dissenting. 
872 See, f o r e.g., Townsend v. Sain, supra, f n . 819; 
Jackson v. Denno, i n f r a , f n . 985; 
873 See, for e.g., Clewis v. Texas, supra, f n . 814 
874 See, f o r e.g., Ziang Sun Wan v. United States, supra, 
f n . 753 
875 See, f o r e.g., Bram v. United States, supra, f n . 723? 
Lisenba v. C a l i f o r n i a , supra, f n . 776; Turner v. 
Pennsylvania, supra, f n . 804; As to the placing of 
accused by the police i n s o l i t a r y confinement, or a 
barren or small detention room, see, Watts, v. Indiana, 
supra, f n . 784; McNabb v. United States, supra, i n . 777; 
Greenwald v. Wisconsin, supra, f n . 814; Blackburn v. 
Alabama, supra, f n . 819; As to the police composing the 
confession, see, Blackburn v. Alabama, supra, f n . 819 
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Simil a r l y , the consistent f a i l u r e of xhe police 
R76 877 to caution ' an accused i n t h e i r custody, 0 r to 
advise the accused of his r i g h t to counsel, and to remain 
silent f878 Q^^Q^ court t o declare minimum 
standards of custodial interrogation f o r the police to 
879 
follow, i n the case of Miranda v. Arizona. l J 
876 Lack of warning, per se, was not s u f f i c i e n t to render a confession involuntary. See, f o r e.g., 
Wilson v. United States, supra, f n . 737; Powers v. 
United States, supra, f n . 751; Harris v. South 
Carolina, supra, f n . 804; McNabb v. United States, 
supra, f n . 777; Haley v. Ohio, supra, f n . 786 
877 Custody, i t s e l f , was one circumstance to be 
considered. See, f o r e.g., Hopt v. Utah, supra, 
f n . 725; Sparf v. United States, supra, f n . 729 
878 See, f o r e.g., Payne v« Arkansas, supra, f n . 786; 
Culombe v. Connecticut, supra, f n . 824; Davis v. 
North Carolina, supra, f n . 869; Clewis v. Texas, 
supra, f n . 814* Compare, supra, f n . 862; Greenwald 
v. Wisconsin, supra, f n . 814 
879 (1966), 384 U.S. 436. And see, Escobedo v. I l l i n o i s 
(1964), 378 U.S. 478 
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CHAPTER POUR 
DELAY IN ARRAIGNMENT: A PROCEDURAL RULE 
AFFECTING CONFESSIONS IN FEDERAL COURTS 
Previous to 1943, the ru l e r e l a t i n g t o 
confessions i n federal courts was co n s t i t u t i o n a l i n nature 
and governed by the due process clause of the F i f t h 
880 
amendment. Due process demanded the exclusion of 
881 
confessions i f they were found to be involuntary, and 
whether or not a confession was voluntary, and therefore i n 
accord with due process, depended upon an assessment of 
the circumstances i n which the confession was made. 
882 
However, m McNabb v. United States, the Supreme Court 
under i t s broad authority to make rules of evidence and 
883 
generally supervise the procedure of lower federal courts, 
imposed a further exclusionary rule r e l a t i n g t o confessions 
which was not based on c o n s t i t u t i o n a l grounds. 
I n that case, the several accused, who had been 
engaged i n the i l l i c i t t r a f f i c of whisky, were arrested f o r 
the murder of a federal o f f i c e r . Rather than being 
presented before a United States Commissioner or a committing 
judge on t h e i r arrest, the accused were detained for 
880 See, Bram v. United States, supra, f n . 723 
881 See, f o r e.g., Wilson v. United States, supra, f n . 737 
882 (1943), 318 U.S. 332 
883 See, supra, f n . 777; i b i d ; i n f r a , f n . 887 
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questioning. They were not permitted to see r e l a t i v e s 
or friends, and did not have the aid of a lawyer. After 
two days of incessant inte r r o g a t i o n , confessions were 
obtained, which provided the basis of t h e i r subsequent 
conviction. 
The Supreme Court, i n an opinion delivered by the 
learned Frankfurter, J., noted that the accused had been 
subjected to the pressures of an i l l e g a l procedure. 
884-
After c i t i n g several statutes of Congress and state 
885 
l e g i s l a t i o n requiring that a person arrested s h a l l be 
immediately taken before a committing o f f i c e r , the opinion 
_ 886 reasoned: 
"The purpose of t h i s impressively pervasive 
requirement of criminal procedure i s plain ... 
Legislation such as t h i s , r equiring that the 
police must with reasonable promptness show 
le g a l cause f o r detaining arrested persons, 
constitutes an important safeguard - not only 
i n assuring protection f o r the innocent but 
also i n securing conviction of the g u i l t y by 
methods that commend themselves to a progressive 
and self-confident society. For t h i s procedural 
requirement checks resort to those reprehensible 
practices known as the * t h i r d degree 1 which, 
though universally rejected as indefensible, 
s t i l l f i n d t h e i r way i n t o use. I t s aims to 
avoid a l l the e v i l implications of secret 
interrogation of persons accused of crime. 0 
884 For e.g., 18 U.S.C.A., s. 595; Act of June 18, 
1934, c 595; Act of March 1, 1879, c. 125 
885 See, supra, f n . 882, at p. 343, f n . 7 
886 supra, f n . 882, at pp. 343, 344 
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The Court concluded, w i t h Reed, J., r e g i s t e r i n g a strong 
dissenting opinion, that to do otherwise than reverse the 
conviction which had been "secured through such a flag r a n t 
disregard of procedure" or by "such v i o l a t i o n of l e g a l 
r i g h t s " , would not only f r u s t r a t e congressional pol i c y , 
but would also implicate the courts i n a w i l f u l disobedience 
of the law. 
The Court l e f t no doubt as to the rule i t was 
laying down, as evidenced by the dissenting opinion of 
887 
Reed, J., as well as by another case decided by the 
887 The learned Reed, J., stated, supra, f n . 882, at 
p. 348; 
"While the connotation of voluntary i s i n d e f i n i t e , 
i t affords an understandable lable under which 
can be r e a d i l y c l a s s i f i e d the various acts of 
terrorism, promises, t r i c k e r y and threats which 
have led t h i s and other courts to refuse admission 
as evidence t o confessions. Now the Court leaves 
undecided whether the present confessions are 
voluntary or involuntary and declares that the 
confessions must be excluded because i n addition 
to questioning the p e t i t i o n e r s , the arresting 
o f f i c e r s f a i l e d promptly to take them before a 
committing magistrate. The Court finds a basis 
f o r the declaration of t h i s new ru l e of evidence 
i n i t s supervisory authority over the administration 
of criminal j u s t i c e . " 
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Court at approximately the same time; where arresting 
o f f i c e r s f a i l promptly to take an accused before a 
committing magistrate, the confessions of the accused must 
be excluded. But the Court i n the McHabb decision, by 
i t s reference to other factors such as youth and education 
of the accused, as well as the pressure of the int e r r o g a t i o n 
i t s e l f , had planted a seed of confusion m the lower 
federal courts. 
Some courts had treated McNabb as laying down a 
889 
coercion t e s t , and simply st a t i n g that i l l e g a l detention 
was one factor to be considered i n an assessment of 
888 Anderson v. United States (l943), 318 U.S. 350, 
I n t h i s case, eight accused were arrested, and not 
taken before a magistrate as required by state law. 
They were questioned i n t e r m i t t e n t l y over a period 
of six days, by federal o f f i c e r s , during which time 
they saw neither friends, r e l a t i v e s , nor counsel, 
and s i x had given incriminating statements. 
Affirming the McNabb r u l e , the Supreme Court 
reversed the conviction, holding that where 
evidence i s secured by collaboration, i . e . by a 
working arrangement, between federal and state 
o f f i c e r s , during an i l l e g a l delay i n arraignment, 
the McNabb rule i s operative. Compare, Coppola v. 
United States (1961), 365 U.S. 762 
889 For e.g., compare, Cohen v. United States (1944), 
144 F. 2d. 984 (9th C i r . ) ; United States v. Grote 
(1944), 140 F. 2d 413 (2nd. C i r . ) ; United States 
v. Haupt (1943), 136 F. 2d 661 (7th Cir.) 
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voluntariness of a confession.^^ Other courts interpreted 
promptness or "immediately1* to mean with a l l convenient 
891 
speed, J while others considered the case as a policy 
judgment against improper police p r a c t i c e s . M o r e o v e r , 
while some lower courts properly interpreted McNabb to 
exclude confessions where there was a delay m arraignment, 
others treated i t as layin g down a s t r i c t r u l e of evidence 
demanding that a l l confessions obtained before arraignment 
894 
were t o be excluded. 
The Supreme Court was presented with an 
opportunity to c l a r i f y McNabb i n the case of United States 
895 
v. M i t c h e l l , But rather than provide clear guidance to 
the lower federal courts, the decision m M i t c h e l l tended 
to confuse the McNabb doctrine even more than i t previously 
had been. I n M i t c h e l l 9 although c l e a r l y holding that delay 
m arraignment does not render inadmissible or a l confessions 
890 United States v. Klee (1943), 50 F. Supp« 679 
(E.D., Wash.) 
891 For e.g., compare, United States v. Keegan (1944), 
141 F. 2d 248 (2nd C i r . ) ; United States v. Ebelmg 
(1944), 146 F. 2d 254 (2nd d i r . ) 
892 For e.g., see, United States v. Corn (1944), 54 F. 
Supp. 307 (E.D., Wish) 
893 For e.g., Gros v. United States (1943), 136 F. 2d 
878 (9th ClrTT 
894 For e.g., United States v. Hoffman (1943), 137 F. 2d 
416 (2nd C i r . ) , Compare, United States v. Haupt, 
supra, f n . 889, and Mitc h e l l v. United States U944) , 
138 F. 2d 426 (D.C. Cir.) 
895 (1944), 322 U.S. 65-
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previously made to the delay and shortly a f t e r the accused 
was taken i n custody, the Court did not av a i l i t s e l f of the 
opportunity to categorically state the rule i n McNabb. 
Rather, i n an opinion of Frankfurter, J # , i t attempted to 
explain McNabb, which explanation provided several 
misleading statement8, 
I n the f i r s t place,m reference to i t s previous 
decision, the Court referred t o i l l e g a l detention "under 
896 
aggravating circumstances**, which seemed to suggest that 
i l l e g a l detention or delay i n arraignment was not the sole 
897 
consideration. S i m i l a r l y , the opinion continued: ^' 
"Inexcusable detention for the purpose of 
i l l e g a l l y extracting evidence from an 
accused, and the successful extraction of 
such inculpatory statements by continuous 
questioning f o r many hours under psychological 
pressure, were the decisive features i n the 
McNabb Case which led us to rule that a 
conviction on such could not stand. 1 1 
This seemed to suggest that i t not only must appear 
that the i l l e g a l detention was for the purpose of obtaining 
a confession, but that the confession must be obtained by 
the i l l e g a l detention, and questioning, as factors of 
psychological pressure over a long period, the operative 
consideration being psychological pressure. I n other words, 
was the confession induced by psychological pressure*? 
However, the opinion l a t e r shows that t h i s i n t e r p r e t a t i o n 
896 supra, f n . 895, at p. 67 
897 supra, f n . 895, at p. 68 
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was not intended by the Court, when i t stated: ^ 
"Here there was no disclosure induced by-
i l l e g a l detention, no evidence was obtained 
i n v i o l a t i o n of any legal r i g h t s . " 
Although t h i s statement appears to negative 
"psychological pressure" as a consideration, i t c learly 
suggests an alt e r n a t i v e , oust as confusing when read i n 
899 
conjunction with the McNabb decision, that the confession, 
i n order to be excluded, must be induced by the i l l e g a l 
detention. The Court seemed to provide a furt h e r tests 
Could i t be said that the confession was the " f r u i t " of the 
i l l e g a l i t y m detaining the accused?^^ 
The inconsistency i n the Court's opinion was 
aptly pointed up by Reed, J•, again t a b l i n g a dissenting 
901 
opinion, when he observed: 
"As I understand McNabb ... as explained by the Court*s opinion of today, the McNabb rule i s that 
where there has been i l l e g a l detention of a 
prisoner, joined w i t h other circumstances which 
are deemed by t h i s Court t o be contrary to proper 
conduct of Federal prosecution, the confession 
899 supra, f n . 895, at p. 70 
900 As the opinion stated supra, f n . 895, at p. 70: 
"But i n any event, the i l l e g a l i t y of Mitchell's 
detention does not r e t r o a c t i v e l y change the 
circumstances under which he made the disclosures. 
These, we have seen, were not e l i c i t e d through 
i l l e g a l i t y . Their admission, therefore, would not be 
use by the Government of the f r u i t s of wrongdoing by 
i t s o f f i c e r s . " 
901 supra, f n . 895, at p. 
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w i l l not be admitted. Further, t h i s 
refusal of admission i s required even though 
the detention plus the conduct do not 
together amount to duress or coercion. 1 1 
I t i s not, therefore, surprising that the Supreme 
902 
Courts decision i n United States v. M i t c h e l l was 
not considered by some lower courts as establishing, once 
and f o r a l l , the rule of evidence f i r s t stated i n McNabb 
903 
v. United States. I n t e r p r e t a t i o n was not consistent, and 
the apparent weaknesses of the Courts' opinion m M i t c h e l l , 
became the bases of decision i n lower federal courts* 
Some courts maintained that i n order f o r 
exclusion to r e s u l t , i t was necessary that the confession be 
904 
shown to have been "induced*1 by the i l l e g a l detention, 
or that "psychological pressure 1 1 be shown to have been 
^ 905 
present. I n several cases, the r u l e was strongly 
c r i t i c i z e d , a n d i l l e g a l detention was not considered 
902 supra, f n . 895 
903 supra, f n . 882 
904 See, f o r e.g., United States v. Keegan, supra, f n . 
891; Compare, Paddy v. United States (1945). 143 
F. 2d 847 (9th Cir.) Wheeler v. United States (1947), 165 F 2d 225 (B.C. C i r . ) . Alderman v. 
United States (1947), 165 F 2d 622 (D.C. Cir.) 
905 See, f o r e.g., Blood v. Hunter (1945), 150 P. 2d 
640 (10th Cir.) 
906 See, f o r e.g., Ruhl v. United States (1945), 148 P 2d 
173 (10th C i r . ) ; Blood v. Hunter, i b i d ; Paddy v. 
United States, supra, f n . 904; United States v. 
Keitner (1945), 149 P 2d 105 (2nd Cir,) Brmegar v. 
United States (1947), 165P 2d 512 (10th Cir.) 
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s u f f i c i e n t per se,but, rather, had to be coupled with 
other facts probative of psychological pressure m order 
f o r exclusion to r e s u l t . When the d u a l i t y of i l l e g a l 
detention and psychological pressure did not exist, so that 
i t could not be said that the confession was the " f r u i t 1 1 of 
the delay, convictions resulted although there had been 
long delays i n arraignment.^** 
What was demanded by the s i t u a t i o n was a clear, 
unambiguous statement by the Supreme Court of the McNabb 
p r i n c i p l e . But even i f t h i s had been provided, i t was 
doubtful whether a l l inconsistent decisions would have 
been eliminated. Some courts did not agree with McNabb 
and rather than t r e a t McNabb as establishing a rule of 
evidence, they analyzed the reasoning of the Court i n i t 
and subsequent cases, i n search of some statement on which 
they could base an alternate conclusion. 
The problem again arose before the Supreme Court 
m Upshaw v. United States, * where the accused had been 
detained for a period of t h i r t y hours, without having been 
907 See, for e.g., Rufal v. United States, i b i d . 
908 See, f o r e.g., Upshaw v. United States, i n f r a , f n * 
910; Wheeler v. United States, supra, f n . 904; 
Compare, Boone v. United States (1947), 164 P 2d 102 
909 (1948), 335 U.S. 410 
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taken "before a committing magistrate. The court below 
Q l l 
had treated McNahb v. United States, as explained m 
Q12 
United States v. M i t c h e l l , as doing nothing more than to 
extend the meaning of involuntary confessions to include 
those induced by psychological pressure. Since 
psychological pressure had not been present, the lower 
court concluded t h a t the confessions were not the " f r u i t " 
of the i l l e g a l detention." 
The Supreme Court, i n reversing the conviction, 
r e i t e r a t e d the McNabb r u l i n g , as being the f a i l u r e of 
federal law o f f i c e r s promptly to take the accused before a 
j u d i c i a l o f f i c e r , i . e . i l l e g a l detention, and reconciled 
Mit c h e l l by saying, i n that case, the confessions were 
found to have been made before any i l l e g a l detention had 
occurred, Upshaw was the f i r s t case to reach the Supreme 
Court a f t e r the new l e d e r a l Rules of Criminal Procedure 
had become operative, and Rule 5(a) had demanded: 
"An o f f i c e r making an arrest under a warrant 
issued upon a complaint or any person making 
an arrest without a warrant shall take the 
arrested person without unnecessary delay before 
the nearest available commissioner or before 
any other nearby o f f i c e r empowered t o commit 
persons charged with offenses against the laws 
of the United States. When a person arrested 
without a warrant i s brought before a 
commissioner or other o f f i c e r , a complaint 
sha l l be f i l e d f o r t h w i t h . " 
910 (1947), 168 P 2d 167 (D.C.Cir.) 
911 supra, f n . 882 
912 supra, f n . 895 
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Now, "by i t s decision m Upshaw, as Frankfurter, J., was 
913 
l a t e r t o observe, the Supreme Court had clearl y indicated 
that the wording^ "without unnecessary delay1* had implied 
no relaxation of the McNabb r u l i n g . 
914 
Three years l a t e r , the Court, by a 5 - 4 majority, 
refused to extend the McNabb doctrine to a confession of 
murder obtained by repeated questioning of the police, while 
the accused was l e g a l l y detained on another charge, and the 
915 
foil o w i n g year, m Lee v. Mississippi,^ the Court c l e a r l y 
defined the elements of the doctrine, when Jackson, J., 
916 
de l i v e r i n g the opinion of the Court, observed: 
" I n McNabb, however, we held t h a t , where 
defendants had been unlawfully detained i n 
v i o l a t i o n of the federal statute requiring 
prompt arraignment before a commissioner, 
a confession made during the detention would 
be excluded as evidence i n federal courts 
even though not inadmissible on the ground 
of any otherwise involuntary character.* 1 
Although the o r i g i n a l rationale of the rule seemed to 
be c l e a r l y established, lower federal courts continued t o 
lack consistency m t h e i r decisions. The approach that 
the confession must be induced by the i l l e g a l detention 
913 Mallory v. United States (1957), 354 U.S. 449, at p, 
914 United States v. Carignan (1951), 342 U.S. 36 
915 (1952), 343 U.S. 747 
916 i b i d , at p. 754 
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persisted, although some courts indicated a willingness 
to compromise by eff e c t i n g a presumption, that where there 
was i l l e g a l detention, the confession w i l l be presumed t o 
918 
be induced by i t . S i m i l a r l y , some courts continued to 
919 
inquire i n t o elements of "psychological pressure." 
But a new bone of contention arose i n lower court 
decision, perhaps more because of the new procedural Rule 
5(a), than because the doctrine as exposed by the Supreme 
Court i n McNabb through Upshaw. The lower courts began to 
consider the wording "without unnecessary delay", and the 
ef f e c t of the lack of an available committing magistrate or 
o f f i c e r . Some cases admitted confessions obtained a f t e r a 
917 For e.g., see, Watson v. United States (1956), 234F 
2d 42 (D.C.Cir.); See, Boone v. United States, supra, 
f n . 908, and see, supra, f n . 904 
918 For e.g., see, A l l e n v. United States (1952), 202F 2d 
329 (D.C.Cir.); Compare, United States v. Leviton 
(1951), 193F 2d 848 (2nd flir.); United States v. 
Sheeters (1954). 122 F Supp. 52 (S.D., Cal.) 
919 T i l l o t s o n v. United States (1956), 231 F 2d 736 
(D.C.Cir.). S ee t supra, fns. 907, 908. See, also 
Pierce v. United States (1952), 197F 2d 189 (D.C.Cir.) 
and compare, Re t t i g v. United States (1956), 239F 
2d 916 (D.C. Cir.; as to confusion generally. I n 
Tarkmgton v. United States (1952), 194F 2d 63 
(4th C i r . ) , the court refused to apply the McNabb 
rule to a plea of g u i l t y made after a two week 
delay m arraignment. 
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week end delay, and i n others, a similar result obtained 
921 
where a magistrate was not a v a i l a b l e 9 
I f any doubt did persist, the Supreme Court's 
922 
decision m Mailory v. United States must be taken to 
have resolved that doubt. Perhaps for the f i r s t time, the 
Court had c l e a r l y established the McNabb r u l e , i n holding 
that any confession secured during "unnecessary delay" 
i s inadmissible m evidence. The Court c l e a r l y indicated 
that that sole consideration was the delay i t s e l f , to the 
exclusion of a l l other factors which may or may not be 
present m a given case. The purpose of the prompt 
arraignment r u l e was solely not the d i s c i p l i n i n g of federal 
920 For e.g., see, United States v. Walker (1951), 190P 
2d 481 (2nd C i r . ) ; j-ixiey v. United grates (1955), 
220P 2d 912 (10th C i r . ) ; And see. Haines v. United 
States (1951), 188P 2d 546 (9th C i r . ) ; SymonsTI— 
United States (1949), 17@F 2d 615 (9th C i r . ) ; 
i n f r a , f n . 921 
921 For e.go, see, Duncan v. United States (1952), 197F 
2d 935 (5th C i r . ) ; Garner v e United States (1949), 174P 2d 499; i b i d . ' — 
922 (1957), 354 U.S. 449; Compare. Goldsmith v. United 
(1960), 277P 2d 335 (D.C.Cir.); Perry vT UniTeS 
States (1957) 253 P 2d 337 (D.C. C i r . ) ; Bailey v. 
United States (1958), 261P 2d 870 (5th C i r . ) . 
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o f f i c e r s , but rather, to ensure that the r i g h t s of an 
arrested person would be protected, as expressed m Rule 
5(b) of the Federal Rules of Criminal Procedure, whicn 
provides: 
"The commissioner sh a l l inform the defendant 
of the complaint against him, of his r i g h t to 
r e t a i n counsel and of his r i g h t to have a 
preliminary examination. He s h a l l also inform 
the defendant that he i s not required to make a 
statement and that any statement made by him may 
be used against him..." 
The McNabb - Mallory doctrine, although binding as 
a rule of evidence on a l l federal courts, i s not applicable 
923 Compare the dissenting opinion of Reed, J., i n Upshaw 
v. United States, supra, f n . 909» As to the r u l e 
generally, see, Confessions (1966) 79 Harv. L. Rev. 
935; I l l e g a l Detention and The Admissibility of 
Confessions (1944), 53 Yale L.J. 758; James E, Hogan 
& Joseph M. Snee, The McNabb-Mallory Rule: I t s Rise, 
Rationale and Rescue (1958),47 GPo. L.J. 1. As to case comments, see, /1956/ U.I11.L.F. 505; (1956), 
9 U.Fla.L.Rev. 354; (1957). 35 Tex. L. Rev. 728; 
(1957), 57 Col. L. Rev. 735; (1958), 46 Geo. L. J. 
185; (1958), 23 Mo. L. Rev. 25; (1957-8), 20 Ya. 
B. J. 127; The McNabb Rule: Upshaw Through Mallory 
(1957), 43 ^ I i . ftev. 915; 11560-61), W t a l e L. J. 
298; (1960-61), 49 Geo. L. J. 618; (1961), 7 N.Y.L.F. 
108; (1961), 74 Harv. L. Rev. 1222; Ramifications of 
the McNabb Rule /1958-59/ 8 De Paul L . itev. 4iu; 
(1961-62), U t a . B. J. 120; (1962-63), 61 Mich. L. Rev. 
1364; (1962-63), 41 N.C.L. Rev. 858; (1963-64), 39 
Notre Dame Law. 214 
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to the states, and the vast majority, i f not a l l , of the 
925 
states have refused to follow i t s example* ^ With the 
increasing number of state t r i a l court records 
evidencing delay i n arraignment, as an undisputed f a c t , 
being employed by the police i n v i o l a t i o n of state 
l e g i s l a t i o n to obtain confessions, the Supreme Court, 
rather than impose the federal rule on the states, adopted 
Q26 
a compromise solution m Miranda v. Arizona. J 
924 And so stated by the Supreme Court. See, f o r e.g., 
Gallegos v. Nebraska, supra, f n . 783• 
925 For e.g., see, Finlay, v. State (1943), 14 So. 2d 844 
(F l a . ) ; State v. Folkes (1944), 15 P. 2d 17 (Ore.); 
State v. Bunk (1950), 73 A 2d 249 (N.J.) 
State v. Irbwmng (1944), 178 S.W. 2d 77 (Ark.); See, 
especially, (1959), 5 Prac. Law. 53, at p. 56 
926 i n f r a , f n . 879 
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CHAPTER FIVE 
MODERN CHANGES IN THE LAW RELATING 
TO CONFESSIONAL EVIDENCE 
1. The Right to Counsel and C u s t o d i a l I n t e r r o g a t i o n 
From i t s e a r l i e s t c o n s i d e r a t i o n of the s u b j e c t of 
conf e s s i o n s or statements of an accused, and e s p e c i a l l y 
s i n c e i t s "Americanizing" of the E n g l i s h common law r u l e 
r e l a t i n g thereto, the United S t a t e s Supreme Court had 
been a c u t e l y aware of the need to p r o t e c t the i n t e r e s t s of 
the i n d i v i d u a l accused m the confession-making 
environment. Recognition of the h i s t o r i c a l i n e q u a l i t y of 
the p o s i t i o n of the accused qua that of the p o l i c e 
i n t e r r o g a t o r s , at the time of the making of the conf e s s i o n 
or i n c r i m i n a t i n g statement, had l e d the Supreme Court to 
des e r t the common law b a s i s of the r u l e r e q u i r i n g t h a t 
i n v o l u n t a r y confessions be excluded from evidence, i n 
favour of a c o n s t i t u t i o n a l b a s i s under the F i f t h 
927 
Amendment's ban on s e l f - i n c r i m i n a t i o n . ^ ' 
The s h i f t i n b a s i s had not, immediately at l e a s t , 
r e s u l t e d m any v i s i b l e , or p r a c t i c a l change i n the law 
r e l a t i n g to c o n f e s s i o n s . Indeed, the continued 
a c c e p t a b i l i t y of the broad t e s t of v o l u n t a r i n e s s had 
assured t h i s r e s u l t . The s h i f t was, however, a t h e o r e t i c a l 
change i n d i c a t i v e of the philosophy of the Supreme Court 
927 See, Bram v. United S t a t e s , supra, f n . 723; See, a l s o , 
supra, f n s . 694, 695, 746. 
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i t s e l f . This change i n philosophy, or more accurately, 
an adoption by the Court of a philosophical pattern f o r 
the f i r s t time i n reaction to English precedent, 
manifested i t s e l f as a new d i r e c t i o n i n emphasis. At 
common law, the rule r e l a t i n g to confessions was a rule 
of evidence, which emphasized factors which might 
causally negate voluntariness d i r e c t l y , i . e . t hreat, 
promise, eta By being clothed as a c o n s t i t u t i o n a l 
928 
safeguard, the rule now emphasized i n d i r e c t factors or 
circumstances, such as absence of counsel, delay m 
arraignment of the accused, or lack of warning. At 
common law, i n a consideration of the t o t a l i t y of 
circumstances of a given case, police action was 
emphasized, i»e. what had been done to the accused. Now, 
the Court was concerned as a pri o r consideration, with 
what the police had f a i l e d to do. Equality of position of 
accused qua his police interrogators demanded that he be 
appraised of his fundamental r i g h t s , although t h i s had 
yet t o receive the force of law. 
928 This i s not to say that the Court, at common law, 
did not consider such circumstances as absence of 
counsel or lack of warning t o the accused. See, 
Wilson v. United States, supra, f n . 737. However, 
no English case has been found by the w r i t e r where 
absence of counsel was considered as a circumstance. 
As t o Canada, see, R. v. Mack & Blackie, supra, f n . 
422. I t would appear that Wilson v. united TTEates, 
i b i d , prepared the way for the change i n Braro v. 
United States, i b i d . 
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By the time the f i r s t state case involving the 
929 
subject of confessions had appeared for review, 
c o n s t i t u t i o n a l i t y had become the overriding emphasis of 
the Supreme Court. Consistent with i t s philosophy as 
exposed i n Bram, state court convictions were held to be 
v i o l a t i v e of the due process clause of the Fourteenth 
Amendment, i f based i n whole or m part on a coerced or 
involuntary confession. I n subsequent cases, t h i s inquiry 
i n t o due process was c o n t r o l l i n g . I n the vast majority of 
state cases to come before i t , the Court had recognized 
the common factor of the recurring coercion equation to 
be incommunicado detention of the accused, leading to the 
absence of counsel and f a i l u r e to warn or caution the 
930 
accused as to his fundamental r i g h t s . But the Court 
had contented i t s e l f with giving these factors pride of 
place i n i t s assessment of voluntariness of the confession, 
the standard prerequisite t o due process, or 
c o n s t i t u t i o n a l i t y , and as one could expect, more often 
than not r e s u l t i n g m i t s reversal of the state conviction. 
The primary concern of the Court was the 
protection of the accused, on the premise that he should 
not be compelled to incriminate himself. But i t would 
appear to have been c l e a r l y accepted that i f the accused 
929 Brown v. Mississippi, supra, f n . 778 
930 For e.g., supra, fm, 870, 878 
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could be e f f e c t i v e l y protected by eliminating 
incommunicado, or i l l e g a l detention, the e r r i n g police 
interrogators would be disc i p l i n e d at the same time. 
D i s c i p l i n i n g the police, however, was a secondary 
consideration, and would follow only as an acceptable 
r e s u l t to the protection of the accused. 
As f a r as federal cases were concerned, the Court 
by virtue of i t s broad supervisory authority over lower 
federal courts, eliminated i l l e g a l detention, theoret-
i c a l l y at least, on non-constitutlonalgrounds. The 
Court reasoned that by i n s i s t i n g on the prompt 
presentment or arraignment of the accused before a 
committing magistrate, he would thus be apprised of 
his c o n s t i t u t i o n a l r i g h t s under the Federal Rules of 
931 
Criminal Procedure. But as regards the states, a 
dilemma had presented i t s e l f . The federal rule was not 
applicable to the states, and rather than adopt i t by 
example, the states chose to merely consider delay i n 
arraignment as one circumstance i n assessing 
932 
voluntariness of a confession. 
931 See, supra, c.3 
932 Since the McNabb-Mallory ru l e was not applicable 
to the states, when a state conviction was under 
review, delay m arraignment was s i m i l a r l y 
regarded as one circumstance by the Supreme Court. 
See, supra, f n . 870 
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The ultimate concern of the Supreme Court was to 
e f f e c t i v e l y ensure the accused of his fundamental r i g h t s 
while he was being interrogated m police custody. I n a 
series of recent decisions, positive action was taken by 
the Court i n holding as requirements that the accused be 
933 
informed of his r i g h t to the assistance of counsel, and 
cautioned that he need not say anything, but that i f he 
934 
does, what he says may be used against him. 
In 1958, the Supreme Court had recognized that the 
r i g h t to counsel extends to p r e - t r i a l proceedings as wel l 
935 
as to the t r i a l i t s e l f e But the members of the Court 
d i f f e r e d as to whether the rule a f f e c t i n g p r e - t r i a l 
proceedings was to be an automatic exclusionary r u l e , or 
whether i t was to be a discretionary r u l e , depending on the 
circumstances of the i n d i v i d u a l case. I n Crooker v. 
0.36 
C a l i f o r n i a , a majority of the Court rejected the 
adoption of a rule automatically excluding statement or 
confessional evidence obtained during police interrogation 
of an accused before t r i a l or indictment, where counsel was 
denied the accused. Recognizing that due process could be 
933 Escobedo v. I l l i n o i s (1964), 378 U.S. 478; Miranda 
v. I r i z o n a (1966), 384 U.S. 436 
934 i b i d 
935 Crooker v. C a l i f o r n i a (1958), 375 U.S. 433; And see, 
Cicema v. LeGay (1958), 357 U.S. 504 
936 i b i d 
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violated when an accused i s deprived of counsel f o r any 
part of p r e - t r i a l proceedings, the majority insisted that 
v i o l a t i o n was dependent on whether the deprivation 
prejudiced the accused t o the extent that his subsequent 
t r i a l could not be said to be n f a i r ! , a 
The Court held that the test was whether, on a 
consideration of a l l the circumstances of the case, the 
accused was so prejudiced by the denial of access to 
counsel that his subsequent t r i a l was tain t e d by a lack 
of fundamental fairness. On the circumstances before i t , 
being especially persuaded by the fact that the accused 
had one year of law school education, the Court held 
there was no v i o l a t i o n of due process requiring reversal 
of the conviction. 
I n the strong dissenting opinion of Douglas, J 0 , 
with which Warren C.J., and Black: and Brennan, J.J., 
had joined, argument was m favour of an exclusionary r u l e , 
irrespective of cireumstances, and solely dependent on 
whether there was i n fact a denial. Where there was a 
denial by the police of the accused's repated demand f o r 
counsel p r i o r to making the confession or statement, there 
was, according to the dissenting opinion, a denial of due 
process of law as guaranteed by the Fourteenth Amendment. 
The strength of the dissenting opinion was c l e a r l y based 
on a s i l e n t awareness that custodial i n t e r r o g a t i o n was a 
c r i t i c a l stage, as f a r as the accused was concerned. 
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By giving an incriminating statement at t h i s stage, more 
often than not i t could only act to his prejudice at his 
t r i a l . I n other words, i f the accused were to be 
protected by counsel, t h i s could only be done at the time 
he needed counsel most - i . e . at p r e - t r i a l interrogation. 
I t could not be denied that the majority were as well 
aware of accused1s p r e - t r i a l need f o r counsel. The 
difference, however, lay i n the fact that the majority, 
even recognizing possible prejudice, were-willing to 
accept i t as permissible, and not being fundamentally 
937 
unfair . 
Where the opportunity presented i t s e l f , the 
938 
dissentiates continued to maintain t h e i r p o s i t i o n , and 
939 
i n Gideon v. W ainwright, although not involving r i g h t to 
counsel during police interrogation, the i n d i c a t i o n was that 
940 
i t s e a r l i e r position i n Crooker v. C a l i f o r n i a was due to be 
937 For e.g., m Cicenia v. LaGay, supra, f n . 935, the 
Court did not i n f a c t inquire whether fundamental 
unfairness had been shown. 
938 See, Aghdown v. Utah U958), 357 U.S. 426; Cicenia v. LaGay, supra, f n . 935; Spano v. Mew York (1959), 360 
U.S. 31^ ) ^ concurring); Culombe v. Connecticut (1961), 
367 U.S. 508 
939 (1963), 372 U.S. 335; And see, Hamilton v. Alabama 
(1961), 368 U.S. 52; White v. Maryland (1963), 373 
U.S. 59 
940 supra, f n . 936 
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remodelled by the Court. I n Grid eon, i t was held by the 
Court that the Sixth Amendment's provision that i n a l l 
criminal prosecutions the accused sh a l l enjoy the r i g h t 
to have the assistance of counsel for his defence, was 
made obligatory upon the states by the Fourteenth 
Amendment. Appointment of counsel at a t r i a l , the 
Court concluded, did not depend on the f a c t that a 
cap i t a l offence was under consideration, nor on a 
showing of ttspecial circumstances 1 1. 
941 
The following year, i n Massiah v. United States, 
the Court held t h a t under the Sixth Amendment's guarantee 
of the accused's r i g h t to the assistance of counsel, the 
accused's incriminating statements, e l i c i t e d by 
government agents after he had been indicted and i n the 
absence of counsel, were not admissible. The accused, 
who had been indicted for a v i o l a t i o n of the federal 
narcotics law, retained a lawyer, pleaded not g u i l t y , and 
was released on b a i l . While the accused was released, 
federal agents with the co-operation of a co-accused, 
i n s t a l l e d a radio transmitter m his car, without the 
accused's knowledge. I t was over t h i s radio transmitter, 
or microphone that the agents obtained the statements i n 
question, at a time when the accused and co-accused were 
conversing. The Court, i n holding that the statements so 
941 (1964), 377 U.S. 201 
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obtained could not be used against the accused, and 
re f e r r i n g to i t s e a r l i e r decisions i n White v. Maryland 
943 
and Hamilton v. Alabama, reasoned that the accused was 
e n t i t l e d to the assistance of counsel 11 at the only stage when 
legal aid and advice would help him. 1 1^^ 
With t h i s emphasis by the Court on the great need f o r 
the assitance of counsel during police interrogation, there 
could be l i t t l e doubt as to the future d i r e c t i o n of tfee 
Court with reference to interrogation and the r i g h t to 
counsel. Indeed, White, J a > w r i t i n g a dissenting opinion 
based on the tenet that society must maintain i t s 945 946 investigative capacity qua the accused, prophesied: 
942 supra, f n . 939 
943 i b i d 
944 The Court at p. 206, was persuaded by Spano v. New 
York, supra, f n , 938, where i t stated. "Four 
concurring justices pointed out that the Constitution 
required reversal of the conviction upon the sole and 
specific ground that the confession had been 
deliberately e l i c i t e d by police a f t e r the defendant 
had been indicted, and therefore at a time when he was 
cle a r l y e n t i t l e d t o a lawyer's help." 
945 The balancing of the r i g h t s of the accused and the 
intere s t s of society always appears as the basis to 
d i v i s i o n among the judges m the confession cases* 
See, f o r e.g e, the dissenting opinion of W nite, J,, i n f r a , f n . 946 
946 supra, f n . 941 at p. 208 
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"The reason given for the result here - the admissions were obtained m the absence of 
counsel - would seem equally pertinent to state-
ments obtained at any time a f t e r the r i g h t to 
counsel attaches, whether there has been an 
indictment or not; to admissions made p r i o r to 
arraignment, at least where the defendant has 
counsel or asks for i t ; to the f r u i t s of 
admissions improperly obtained under the new 
rule ; to criminal proceedings m state courts; 
and to defendants long since convicted upon 
evidence including such admissions,11 
The ru l e respecting the absence of counsel was made 
947 
applicable to the states i n McLeod v. Ohio, and m 
948 
Escobedo v. I l l i n o i s , , decided i n 1964, the Court went 
a long way i n f u l f i l l i n g the dissenters prophesy i n 
949 
Massiaho Escobedo was arrested without warrant, and 
l a t e r released under a w r i t of habeas corpus* Eleven 
days after his release, the police were t o l d by another, 
l a t e r t o be indicted w i t h the accused, that he had f i r e d 
the f a t a l shots. The police then took Escobedo in t o 
custody, and interrogated him. During the inte r r o g a t i o n , 
the police had indicated t o the accused that they had 
s u f f i c i e n t evidence, so he may as well admit the crime* 
The accused repeatedly requested the presence of his 
counsel, which request was refused by the police, and he 
was not advised of his c o n s t i t u t i o n a l r i g h t s . His lawyer 
had also made repeated e f f o r t s to him, which were also 
947 (1965), 381 U.S. 356, per curiam 
948 supra, f n . 933 
949 supra, f n . 941 
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fru s t r a t e d "by the police. At the t r i a l , i t was suggested 
that the accused made the incriminating statement because 
of assurances of immunity by a police o f f i c e r . 
I n the Supreme Court of I l l i n o i s , a f t e r a 
rehearing, the conviction was affirmed, the court holding 
that the statement was voluntary. As a second ground, 
the court held, on the authority of Crooker v. C a l i f o r n i a ^ 
t h a t even though obtained a f t e r a denial of request f o r 
counsel, the statement was admissible. 
The Supreme Court, rather than consider the question 
of voluntariness, chose to base i t s decision on the issue, 
whether under the circumstances the police denial of the 
accused's request f o r his lawyer constituted a denial 
of the Sixth Amendment's guarantee of the Assistance 
of Counsel, made applicable to the states i n Gideon v. 
951 
Wainwright. The Court stated that the fact t h a t 
Escobedo had not yet been indicted at the time he made the 
statement, was i n s u f f i c i e n t t o distinguish the Massiah 
decision.^ v Because suspicion had focused on Escobedo, 
and the police were making every e f f o r t t o obtain a 
confession, an adversary s i t u a t i o n had been created, and 
950 supra, f n . 935 
951 supra, f n . 939 
952 The Court referred t o the Judges Rules i n England i n 
recognizing that no special significance should attach to the formal indictment. 
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the need of the accused for the aid or assistance of 
counsel i n such a s i t u a t i o n was c r u c i a l . The 
interrogation s i t u a t i o n , the Court declared m r e f e r r i n g 
953 
to i t s e a r l i e r decisions i n White v. Maryland and 
Hamilton v. Alabama,^54 w a 8 a »cri-ticalM stage as f a r as 
the accused was concerned. I f he confesses or makes an 
incriminating statement, his "conviction" obtains as a 
re s u l t , and therefore, the Court reasoned, he should be 
e n t i t l e d to the assistance of counsel at t h i s "most 
c r i t i c a l " stage. I n rendering i t s judgment, the Court 
955 
stated: 
"We hold, therefore, that where, as here, the 
investigation i s no longer a general inquiry 
i n t o an unsolved crime but has begun to focus 
on a p a r t i c u l a r suspect, the suspect has been 
taken i n t o police custody, the police carry out 
a process of interrogation that lends i t s e l f 
to e l i c i t i n g incriminating statements, the 
suspect has requested and been denied an 
opportunity to consult with his lawyer, and 
the police have not e f f e c t i v e l y warned him of 
his absolute c o n s t i t u t i o n a l r i g h t to remain 
s i l e n t , the accused has been denied u t h e Assis-
tance of Counsel" i n v i o l a t i o n of the Sixth 
Amendment as 'made obligatory upon the States 
953 supra, f n . 939 
954 i b i d 
955 supra, f n . 948, at pp. 490, 491; The Court also 
condemned the calculated e x p l o i t a t i o n by the police 
of the accused's ignorance of his c o n s t i t u t i o n a l 
r i g h t s , especially with the knowledge that i f 
counsel had been made available to the accused 
t h e i r purpose of obtaining a confession regardless, 
may have been f r u s t r a t e d . According to the Court, 
an accused being interrogated by the police i s 
c o n s t i t u t i o n a l l y e n t i t l e d to be advised by his 
counsel of his p r i v i l e g e against s e l f - i n c r i m i n a t i o n . 
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by the Fourteenth Amendment• and that no 
statement e l i c i t e d by the police during the 
interrogation may be used against him at a 
criminal tnal. t t956 
The Court attempted t o distinguish Crooker v. 
957 
C a l i f o r m a ^ on the grounds of the accused^ law 
school education in that case, as well as the fa c t that 
there, the accused had been warned. But the Court stated 
958 
that both Crooker and Cicenia v. LaGay were 
overruled, i n so f a r as they were inconsistent w i t h the 
present decision m Escobedo. 
Although the vast majority of lower courts 
recognized that the Supreme Court, by i t s decision m 
Escobedo, was ef f e c t i n g a new co n s t i t u t i o n a l doctrine, 
959 
doubt existed as to the scope of that doctrine. 
Various questions appeared to be l e f t unanswered by the 
decision. For example, at what point of time does police 
investigation "focus" on a person? When the 
investigation does m f a c t wfocus M on a person, i s i t 
then necessary f o r the state or prosecution to 
af f i r m a t i v e l y advise that person of his choice of speaking 
956 White,J., joined by Clark, Stewart, J.J. dissented 
957 supra, f n . 935 
958 supra, f n . 935 
959 See, Confessions (1965-66), 79 Harv. L. Rev. 935, 
at p. 1000, et seq,.; Also, Massiah, Escobedo And 
Rationales For the Exclusion of Confessions (196*5), 
56 J. Cr. L. Cnm. & P.S. 412 
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or remaining silent*? Similarly, when investigation i s 
focussed on a p a r t i c u l a r person, thus giving r i s e to an 
adversary s i t u a t i o n , i s i t necessary f o r that accused 
person to be advised of his r i g h t to "the Assistance of 
Counsel" or must he s p e c i f i c a l l y ask for a lawyer 9 
S i m i l a r l y , as several factors were given m the "holding" 
m Escobedo, the question arises as to which of the 
factors are to be taken as controlling*? Furthermore, 
i f Escobedo i s taken as laying down a f i r m r i g h t to 
counsel not dependent on accused requesting a lawyer, 
i t must be assumed, as pointed up i n the dissenting 
opinion of White, J., that t h i s r i g h t can be waived by 
the accused. I f , therefore, an accused confesses a f t e r 
being cautioned as to his r i g h t s , i s t h i s t o be taken 
as establishing an e f f e c t i v e waiver*? 
A variety m i n t e r p r e t a t i o n of the Escobedo 
decision appeared i n the lower courts, and both state and 
federal courts arrived at d i f f e r e n t conclusions.^^ 
Some in s i s t e d that the accused must request counsel i n 
order f o r the rule t o o p e r a t e , w h i l e others, i n 
960 For e.g., compare, Collins v. Beto (1965), 348 F 
2d 823 (5th C i r . ) , and United States v. Childress 
1965), 347F 2d 448 (7th C i r . ) ; People v. Dorado 
1964 ), 398P 2d 361 (Cal.); People v. Hartgraves 
1964), 202 N.E. 2d 33 (N.Y.) 
961 See, f o r e.g., United States v. Kountis (1965), 
350F 2d 869 (7th Uir.) 
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opposition to a narrow view of the holding, 
963 
i n t e r p r e t e d the d e c i s i o n broadly. Courts m the 
964 
same j u r i s d i c t i o n d i f f e r e d , w ^ i l e others suggested a 
965 
s t r i c t adherence to the "voluntariness' 1 t e s t 0 
Perhaps the most f o r c e f u l i m p l i c a t i o n a r i s i n g from 
Escobedo was that the Supreme Court, i n i t s e f f o r t t o 
protect the accused m a c u s t o d i a l environment, was 
tending to an e l i m i n a t i o n of p r e - t r i a l confesbions or 
statements from evidence. T h i s i n no s m a l l measure, 
i t tray be f a i r l y s a i d , c ontributed to the confusion m 
the lower courts and to a narrow i n t e r p r e t a t i o n of 
Escobedo. 
The Supreme Court c l a r i f i e d i t s i n t e n t i o n s i n 
966 
Miranda v. Arizona. i n t h a t case, the accused, a 
" s e r i o u s l y d i s t u r b e d i n d i v i d u a l with pronounced sexual 
f a n t a s i e s " , was a r r e s t e d on charges of kidnapping and 
962 See, for e.g., l e o p l e v. Hartgraves, i b i d ; 
Davidson v. United S t a t e s (1965), 349? 2d 530 
(LOth C i r . ) 
963 See, f o r e.g., People v. Dorado, supra, f n . 960; 
C l i f t o n v. United S t a t e s (1965), 3 ? T F T d 649 
(5th d i r . ) 
964 Compare, Jackson v. United S t a t e s (1964), 337F 2d 
136 (D.C.Oir.); Creenweli v. Urn-bed S t a t e s (1964) 
336P 2d 962 
965 Hayes v. United S t a t e s (1965), 347P 2d 668 ( 8 t h Oir.) 
966 (1966), 384 U.S. 436, a common d e c i s i o n f o r the 
c a s e s Vignera v. New York, ^estover v. United 
S t a t e s and C a l i f o r n i a v. Stewart as w e l l , 
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rape. On his arrest, he was taken to an interrogation 
room where he signed a confession containing a typed 
paragraph s t a t i n g that the confession was made 
vo l u n t a r i l y with f u l l knowledge of his legal r i g h t s , and 
with the understanding that any statement made by him 
might he used against hinu I t was held by the Supreme 
Court, reversing his conviction, that the confession was 
inadmissible because the accused was not m any way 
apprised of his r i g h t to counsel, nor was his p r i v i l e g e 
against s e l f - i n c r i m i n a t i o n e f f e c t i v e l y protected i n any 
other manner. 
I n an opinion by Warren, C.J., for f i v e members 
967 
of the Court, the Court held: 
"the prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless 
i t demonstrates the use of procedural safeguards 
eff e c t i v e to secure the pri v i l e g e against s e l f -
mcrimination. By custodial interrogation, we 
mean questioning i n i t i a t e d by law enforcement 
o f f i c e r s a f t e r a person has been taken into 
custody or otherwise deprived of his freedom of 
action m any s i g n i f i c a n t way. As f o r 
procedural safeguards t o be employed, unless 
other f u l l y e f f e c t i v e means are devised to 
inform accused persons of t h e i r r i g h t of 
silence and to assure a continuous opportunity 
to exercise i t , the following measures are 
required. Prior t o any questioning, the person 
must be warned that he has a r i g h t to remain 
s i l e n t , that any statement he does make may be 
used as evidence against him, and that he has a 
r i g h t to the presence of an attorney, either 
retained or appointed." 
967 i b i d , at p. 444 
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The Court recognized the confusion over i t s 
Escobedo decision, and stated that an investigation 
focuses on an accused when that accused i s being 
questioned i n custody or s i g n i f i c a n t l y r e s t r i c t e d m 
freedom of action, which would appear to be broad enough 
to include any form of constructive custody, not solely 
confined to the police station i t s e l f , nor l i m i t e d to 
questioning by de facto police o f f i c e r s . The Court makes 
i t clear that i f the accused at any time during 
interrogation desires t o remain s i l e n t , a l l questioning 
must cease, even i f a v a l i d waiver was previously 
obtained. Where at any time the accused submits to 
questioning without counsel being present, the onus i s 
placed squsarely on the prosecution by the Court, of 
proving that the req u i s i t e warnings were given t o the 
accused and that he knowledgably waived his r i g h t s at the 
outset of the questioning process. This burden on the 
prosecution with reference to waiver, the Court 
indicated, was to be a heavy burden, presumably decreasing 
proportionally to the increase m the education and 
intel l i g e n c e of the accused. 
The policy underlying the majority opinion was a 
s t r i k i n g out by the Court at the e v i l s of incommunicado 
detention and the t h i r d degree, which are at odds with 
the basic p r i v i l e g e against s e l f - i n c r i m i n a t i o n , and the 
- 388 -
Court recognized that 
"Unless adequate protective devices are 
employed to dispel the compulsion inherent 
m custodial surroundings, no statemenx 
obtained from the defendant can t r u l y be the 
product of his free choice." 968 
According to the majority opinion, the one 
"protective device" which would ensure that the dictates 
of the pr i v i l e g e against s e l f - i n c r i m i n a t i o n would be met 
by police interrogation procedures was the presence of 
counsel, which would m i t s e l f , prevent the police from 
seeking confessions, even when other evidence could have 
been found by the police to convict.^69 
970 
I n Johnson v. New Jersey, i t was established that 
971 
Miranda was non-retroactive i n e f f e c t , and although 
968 supra, f n . 966, at p. 457 
969 The policy underlying the dissenting opinions 
was that the majority rule of custodial 
interrogation, represents poor co n s t i t u t i o n a l 
law, and being harmful to the country at large, 
w i l l r e s u l t i n criminals going free. See, 
supra, f n . 945. 
970 (1966), 384 U.S. 719 
971 supra, f n . 966. As to case comments and relevant 
legal a r t i c l e s , see, for e.g., George Edwards, 
Interrogation of Criminal Defendants - Some Views 
on Miranda v. Ar 1 gona (1966-67) t 35 Ford. L. Rev. 
169; Karl P. Warden, Miranda - Some History, Some 
Observations and Some Questions (1966-67), 20 Vafld. 
h* Rev. 39; Shelden H. Elsen, Arthur Rosett, Protection For the Suspect Under Miranda v. AnBona (1967), 67 Col. t . fcev. 645; U965-66), 15 Vand. I. 
Rev. 1379; (1967), 31 Albany L. Rev. 137; (1966-67), 
71 Dick. L. Rev. 116; (1966-67); 28 U. P i t t s . L. 
Rev. 77 
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Miranda must be taken as t h e o r e t i c a l l y heralding a 
decrease i n confessions, i t remains to be seen whether 
the decision w i l l have t h i s p r a c t i c a l e f f e c t . By i t s 
decision m Miranda, the Court not only established 
equality of position i n the police custodial environment, 
i . e . the accused m r e l a t i o n to his interrogators - which 
i n practice means that the scales of fairness must be 
t i l t e d i n favour of the accused - but also, for the f i r s t 
time, expounded positive duties f o r law enforcement 
o f f i c e r s , duties which can only tend to a more c i v i l i z e d 
administration of criminal j u s t i c e . 
1 1 . The Doctrine of " F r u i t of the Poisonous Tree" 
The phrase, " f r u i t s of the poisonous t r e e " was 
f i r s t used by the learned Frankfurter, J., i n Na^rdone 
972 
v. United States, and finds i t s a p p l i c a b i l i t y as a 
doctrine m the exclusion of evidence which was obtained 
as an i n d i r e c t r e s u l t of o f f i c i a l misconduct. For e.g., 
where evidence was obtained as a result of an i l l e g a l 
search and seizure i n f r i n g i n g the Fourth .Amendment's 
guarantee against such action, the evidence so obtained 
973 
would be excluded as " f r u i t s " of the i l l e g a l search. 
Or, where evidence was obtained by i l l e g a l wiretapping, 
972 (1939), 308 U.S. 338, at p. 341 
973 See, f o r e.g., Silverthorne Lumber Co. v. United 
States (1928), 2bi U.S. 3&b 
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such evidence would be s i m i l a r l y excluded* The 
policy underlying the exclusion of the evidence i s not 
altogether clear, and the Supreme Court has not made i t s 
considerations known. I t would appear, however, to be a 
two-pronged policy. I n the f i r s t instance, as m the 
case of unconstitutional searches, the deterrent e f f e c t of 
exclusion would seem to be prominent. I n negativing 
a d m i s s i b i l i t y of the evidence so obtained, the purpose of 
obtaining i t would be removed, thus r e s u l t i n g in a 
reduction of the incidence of i l l e g a l action. Secondly, 
considerations of causation would seem to underly the 
exclusionary r u l e , with reasoning that the evidence would 
not have been brought but f o r the preceding i l l e g a l 
action. However, although the policy may be uncertain, 
the question arises as to the relevancy of the ru l e to the 
subject of confessions, 
975 
I n Wong Sun v. United States. on the information 
of a person arrested m possession of narcotics and 
previously unknown to the police as an informer, the had gone 
police/to the laundry of one Toy, entered i t , and without 
a warrant, arrested Toy, who gave information leading t o 
the arrest of Wong Sun. While released on t h e i r own 
974 Nardone v. United States, supra, f n . 972 
975 (1963), 371 U.S. 471 
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recognizance, both were interrogated, and unsigned 
incriminating statements were obtained by the police. 
I t was held i n t e r a l i a , by a fi v e - f o u r majority, that 
Wong Sun's statement was admissible because i t was not 
the f r u i t of the i l l e g a l arrest. 
I n an opinion of Brennan, J,, the Court reasoned 
that evidence seized during an unlawful search could not 
constitute proof against the v i c t i m of the search. 
976 
Referring to SiLyerthorne, the Court declared that the 
rul e extended to d i r e c t as well as in d i r e c t " f r u i t s " 
of the i l l e g a l action, and that because the "knowledge" 
was gamed by the government's own wrongdoing, i t could 
not be used. This suggests that the "wrongdoing" i t s e l f 
negatives the competency of the evidence, per se. But 
977 
the Court was not consistent. As i t stated: 
"Under such circumstances i t i s unreasonable 
t o i n f e r that Toy's response was s u f f i c i e n t l y 
an act of free w i l l t o purge the primary t a i n t 
of the unlawful invasion" 
and again, as regards Wong Sun, i t declared that the 
connection between the i l l e g a l arrest and the statement 
had "become so attenuated as to dissipate the t a i n t . " ^ ^ ^ 
> 
976 supra, f n . 973 
977 supra, f n . 975 at p. i%$ 
978 supra, f n . 975, at p. m® ; applying Nardone v. United States, supra, f n . 972 
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Both statements of the Court would seem to suggest 
t h a t the t e s t i s whether or not the i l l e g a l a c t i o n 
979 
"induced" the evidence, as opposed to a "voluntary" 
production of the evidence by the accused. I n accord with 
t h i s suggestion, the Court emphasizes the c a u s a l 
"connection" between the i l l e g a l a c t i o n and the g i v i n g of 
the statement by the accused, i n d i c a t i n g t h a t , depending 
on the i n t e r v e n i n g time, i t may m some c a s e s reasonably 
i n f e r v o l u n t a r i n e s s or f i n d that.the inducement had 
d i s s i p a t e d . 
T h i s "induced" or "but f o r " theory was again 
supported by the Court m circumstances where an accused's 
confession was obtained a f t e r the accused had been 
confronted with o b j e c t s of r e a l evidence, u n c o n s t i t u t i o n -
980 
a l l y obtained. I n Fahy v. Connecticut, the accused was 
charged with having painted swastikas on a synagogue,, 
979 Support f o r t h i s contention i s a l s o found i n the 
Court's e a r l y treatment of the McNabb-Mallory 
theory. I n United S t a t e s v. M i t c h e l l , supra, f n . 
895, the learned "Frankfurter, J . , s t a t e d , at p. 70 
"But m any event, the i l l e g a l i t y of M i t c h e l l f s 
detention does not r e t r o a c t i v e l y change the 
circumstances under which he made the d i s c l o s u r e s . 
These, we have seen, were not e l i c i t e d through 
i l l e g a l i t y . T h e i r admission, t h e r e f o r e , would not 
be use by the Government of The f r u i t s of wrongdoing 
by i t s o f f i c e r s " 
and again, s u p r a f fn. 895, at p. 7© "Here there was no d i s c l o s u r e induced by i l l e g a l 
d e tention.••" 
980 ( 1 9 6 3 ) , 375 U.S. 85 
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Without an a r r e s t or search warrant, a can of b l a c k 
paint and a paint brush were sei z e d by the p o l i c e , and 
admitted m evidence at the t r i a l . On review of the 
subsequent c o n v i c t i o n , the Supreme Court, i n an 
opinion by the l e a r n e d Warren C.J., f o r f i v e members, 
held, i n t e r a l i a , that a c o n f e s s i o n induced by 
i l l e g a l l y s e i z e d evidence was not admissible m a 
c r i m i n a l t r i a l . The Court, m making reference to i t s 
previous d e c i s i o n s i n S i l v e r t h o r n e , , Nardone and W.ong 
Sun, s t a t e d that i t s p o l i c y was not only to prevent the 
ad m i s s i b i l i t y of such i l l e g a l l y obtained evidence, but 
to prevent the use of such evidence i n any manner whatso-
ever. Although the elapsed time between c o n f r o n t a t i o n 
and confession was undoubtedly of major importance 
to the Court, i t would seem that such f a c t o r s as the 
experience of the accused as w e l l as the extent of 
h i s i m p l i c a t i o n by the evidence were of equal r e l e v a n c e 
to the C o u r t f s i n q u i r y * 
981 
I n the r e c e n t case of Harrison v. United S t a t e s , 
the Supreme Court c l e a r l y i n d i c a t e d i t s i n t e n t i o n to 
maintain the d o c t r i n e of " f r u i t s of the poisonous t r e e " 
as an u n r e s t r i c t e d c a t c h - a l l to exclude any form of 
evidence stemming from o f f i c i a l i l l e g a l i t y . I n that 
case, a t the t r i a l of the accused, h i s three c o n f e s s i o n s 
were i l l e g a l l y admitted. A f t e r the confessions were 
981 (1968), 392 U.S. 219 
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admitted i n evidence against him, the accused took the 
witness stand to t e s t i f y to h i s own v e r s i o n of events 
leading to the v i c t i m ' s death. At h i s second t r i a l , the 
c o n f e s s i o n s were not tendered, but the testimony of the 
accused was. 
I n the Supreme Court, a majority of the Court held 
that the accused was f o r c e d to t e s t i f y because of the 
admission of the three i l l e g a l l y - o b t a i n e d c o n f e s s i o n s . 
The opinion, through Stewart, J . , declared t h a t the 
testimony was t a i n t e d "by the same i l l e g a l i t y that 
rendered the confessions themselves i n a d m i s s i b l e . " The 
Court, f o r the f i r s t time c l e a r l y imposing the burden 
of n e g a t i v i n g the operation of the doctrine on the 
prosecution, h e l d that the extent of the burden was f o r 
the prosecution to show t h a t i t s " i l l e g a l a c t i o n 1 1 did 
not 11 induce", the testimony of the accused, and t h i s i t 
982 
did not do. The opinion s t a t e d : 
"Here, however, the p e t i t i o n e r t e s t i f i e d 
only a f t e r the Government had i l l e g a l l y 
introduced i n t o evidence three confessions, 
a l l wrongfully obtained, and the same 
p r i n c i p l e t h a t p r o h i b i t s the use of 
confessions so procured a l s o p r o h i b i t s the 
use of any testimony impelled thereby - the 
f r u i t of the poisonous t r e e , to invoke a 
time worn metaphor." 
I n other words, the Court c l e a r l y accepted as 
the p o l i c y behind the d o c t r i n e , the non-voluntariness 
w i t h which the evidence or testimony was brought i n t o 
982 i b i d , at p. 222 
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"being. That i s , the evidence or testimony was "induced" 
by the i l l e g a l a c t i o n , and would not have been brought 
i n t o being or would not have happened "but f o r " the i l l e g a l 
a c t i o n . Because of t h i s c a u s a l connection, the 
i l l e g a l i t y of the o f f i c i a l a c t i o n a ttaches to the 
evidence or testimony r e s u l t i n g therefrom* 
There remains, however, s e v e r a l unanswered 
questions with r e s p e c t to the doctrine, not only to i t s 
u n derlying p o l i c y but a l s o to i t s a p p l i c a t i o n i n the 
f i e l d of "confessions„ I f the doctrine a p p l i e s to exclude 
testimony made under oath anrfin open court, with a l l the 
attendant p r o t e c t i o n s such as the advice of counsel, as 
i t seems to i n H a rrison, i s t h i s not an unreasonable 
extension of the d o c t r i n e , admitted by the l e a r n e d White, 
983 
J . , to be already "complex and e l u s i v e 4 ? " S i m i l a r l y , 
i s the "induced" theory the only b a s i s f o r the e x c l u s i o n , 
or i s a deterrency f a c t o r involved, a f a c t o r which the 
Court seems to have ignored m Harrison, but considered 
m i t s previous cases'? 
The doctrine does not appear to apply to the 
s i t u a t i o n where the accused confesses a second or 
subsequent time a f t e r having p r e v i o u s l y confessed 
9 £ 3 supra, f n . 981, d i s s e n t i n g . See, a l s o , the 
d i s s e n t i n g opinions of Harlan, and Black, J . J . 
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i n v o l u n t a r i l y , i . e . the continuous c o n f e s s i o n s i t u a t i o n ; 
I f the p r i n c i p l e excluding evidence obtained by i l l e g a l 
a c t i o n i s s o l e l y c a u s a l m nature, could i t not be s a i d 
t h a t the second or subsequent c o n f e s s i o n was a " f r u i t " 
of the "poisonous" f i r s t * ? S i m i l a r l y , does the d o c t r i n e 
apply where the accused i s not confronted w i t h r e a l 
evidence i l l e g a l l y obtaixied, but knows t h a t I T i s m tne 
p o s i t i o n of the p o l i c e , and confesses because of t h i s 
, rvi.*"" ~~ 
knowledge*? Again, where the r e a l evidence i s discovered 
as a r e s u l t of an induced and i l l e g a l c o n f e s s i o n , at 
common law t h i s evidence i s not excluded. However, 
would not a l o g i c a l a p p l i c a t i o n of the " f r u i t s " d o c t r i n e 
c l e a r l y exclude the evidence so discovered*? 
I t i s hoped that the Supreme Court by f u t u r e 
d e c i s i o n e l i m i n a t e s the doubt inherent i n the d o c t r i n e 
by g i v i n g c l e a r d i r e c t i o n as to i t s r e l a t i o n w ith the 
subj e c t of co n f e s s i o n s , as w e l l as to the scope and 
a p p l i c a t i o n of the doctrine g e n e r a l l y * 
984 See, supra, c . I I l ( i ) 
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985 (1964), 378 U.o. 36S 
986 See, 3 j i d , f n . 9, ax; . 379, and Appendix ab p. 396 
987 See, f o r e.g., -reople v . CTUI do (1926), 152 r . L . 1^9 
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J± L.K. 870. As t o t h e s u b j e c t G e n e r a l l y , see, 
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Hev. 392, P r e l i n m a r y Q u e s t i o n s o f Pact i n 
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E&iiund H. h o r g a n , F u n c t i o n s o f Jud.^e and J u r y m 
t h e L e c e r m m a t i o n o f P r e l i m i n a r y Q u e s t i o n s o f P a c t 
(1929) , h3 i i a r v E. x^ev. 165, b T i g i i o r e , E v idence 
( 3 r d ed. , I9 yl0) , b i t . " C onfessions " 
- 398 -
o t h e r e v i d e n c e , i s h e a r d by t h e b r i a l 0ud^e on a v o i r 
d i r e , o r t r i ? l ' i t l i n a b r i a l , i a t h e absence o f Lhe j u r y . 
l u n n u bhis n e a r m j , a] 1 bho c i r c u isbances s u r r o u n d i n g "che 
n=il<-no o f the c o n f e s s i o n are i ^ ^ v i r e d i n t o by t h e j u J j 6 , a.nd 
p r e s e n t e d oy t h e p r o s e c u t i o n on i^hci l i e s t h e burden o f 
p r o v i n g t l u t bhe c o n f e s s i o i was e n b i r e l y v o l u n b a r y t o "cne 
sa b i s f a c t i o 1 0 oP t n e j u d p e . A t b " i s t i n e , t h e accused i s 
e n c i t l e d t o c e s b i f y , as e l l as t o l e a d o t h s r e v i d e n c e . 
Ab d i e c o x i a s i c n o f t n e e v i d e n c e , t h e t r i a l j u d pe i s 
bound t o r u l e v n e t b e r t h e c o n f e s s i o n i s v o l u n t c r y o r <iot 
v o l u n a a r y . I f t h e juch, e r u l e s t h c t bbc c o n f e s s i o n -"as no c 
v o l a n c <ry, i n i s e x c l u d e d from evidence f o r a l l p u r p o s e s . 
I f be r u l e s t b a c bhe c e i f e s s i e n ,?s v ^ l u n b a r y ard Leace, 
a l r i i s s j _ b l e , bhe j u r y ±s t n e n r e c a l l e d and t n e evidence 
3,one - _rco a p a i a b e f o r e i t . I n b u s p r o c e d u r e , t h e f u n c t i o n 
o f bhe j u r ^ i s t o d e c e r n i n e i/hat i s brue. I t _a~ r e j e c t a l l 
o f i t , o r r e j e c t l b ic p a r t and o e l : e v e i t i n p a r t , bub 
i n a l l cases, I L _iiu b be c o n s i d e r e d b y i t . As r e p a r d s t h e 
v o l u u b a r i n e s s o f eh'- c o n f e s s i o n , t h e f:ndine, of t n e " c n a l 
j u dpe i s c o n c l u s i v e , and c l e a r l y e v i d e n c e f r o n t h e - c r i a l 
c u r t r e c o r d . 
f h e ITew York p r o c e d u r e d e r i v e s f r o n t h e p r a c b i c e j n 
t h e s b?te o f ITe" Yorl:. By t h e e a r l y n i n e t e e n t h c e n t u r y 
m t h a t sbabe, t h e q u e s t i o n o f v o l u n t a r i n e s s o f a c o n f e s s i o n 
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W^  £ co "be d e c i d e d by t h e j u r y . 9 8 8 Under t h i s p r o c e d u r e , 
o i l e v i d e n c e was, t h e r e f o r e , iresented i r t h e presence 
p r e c l u d e any doubt t h a t t h e c o n f e s s i o n was n o t Made 
v o l u n t a r i l y , t h e t r i a l jud.ge r e j e c t e d t h e c o n f e s s i o n . 
S m i l a r l y , where t h e r e was a b s o l u t e l y no doubt as t o t h e 
a u h n s s i o i l i b y o f t h e c o n f e s s i o n , t h e b r i a l j u o g e ftad a 
vuby "co a d n i u i t . As > e r n e r , J . , nobed i n £eor;le v. 
"I'ae r i g h t and d u t y o f t h e c o u r t t o e x c l u d e such 
evidence when i t i s t h e p r o d u c t o f f e a r , d u r e s s , 
o r t h r e a t s presupposes the sa™e r i g h t and d u t y t o 
ad u i b such e v i d e n c e when i t c l e a r l y appears t h a t 
l b was r u r e l y v o l u n t a r y , end e n t i r e l y f r e e f r o m 
"che v i c e s w ^ i c f u r n i s h t h e ground f o r e:: c ] u s i o n . " 
I n ofcner words, where t h e i e was no c o n f l i c t as t o the 
e v i a e n c e , t h e q u e s t i o n o f v o l u n t a r i n e s s 1 as s o l e l y a 
n a e s t ] on f o r bhe c o u r t and nob bhe j u r y , ''here, however, 
9 0 8 See, f o r e.g., i l i l l i r ; a n d Welchman's Case, s p r a , f n . 
715> I V c L e r ' s Case, s i e r a , f n . 715, Stage's Case, 
s i u r a , f n . 713? Compare, D u f f y v. I e o p l e , s u o r a , f n . 
f n . 718. 
9 8 9 i b i d , I n l-eople v. B r a s c h ( 3 90b), 85 Ir.£. 8 0 9 
. - i . ) , t h e r e q u e s t o f accused's c o u n s e l f o r bhe 
p r e l i m i n a r y e x a m i n a t i o n m t h e absence o f "Che j u r y 
was d e n i e d , t h e C o u r t n o l d m w t h a t t h e . e was no r u l e 
r e q u i r i n g t h e e x c l u s i o n o f t h e j u r y . I n People v. 
Randozzio ( 1 9 0 9 ) , 8 7 I T . 2 . 1 1 2 ( I ' . Y . C . A . ) , Tthere t h e 
l o w e r c o u r t g r a n t e d accused's a p p l i c a t i o n , f o r t h e 
absence o f t ^ e j u r y , l b >ras h e l d n appeal t h a t t h e 
evidence r e l a t i n g bo t h e q u e s b i c n o f v o l u n t a r y .ess 
s j o ^ l d he I aire u L P t h e presence o i "che j u r y , bec3use 
a-fc was p a r t o f t h e ev i d e n c e m -uhc case. 
9 9 0 0 - < 0 0 ) , 5 6 Is."3 . 7 5 8 (I'.T.C.A.), ax; p. 7 6 1 , oee, a l s o , 
icn-plo v. Pantano ( 1 9 2 5 ) , - . 2 . 6 4 6 (IT. Y . ) 
of t n e j u r y . I f t h e e v i d e n c e was so c l e a r as bo 
Heyer 9 9 0 
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a c o n f l i c t d i d a r i s e f r o m t h e e v i d e n c e and a f a i r q u e s t i o n 
o f f<?ct was t h u s L r e s e n t e d , Lt wos f o r t h e j u r y t o r e s o l v e 
qcn 
t n e c o n f l i c t , under p r p e r i n s t r u c t i o n s . y At t h e 
t r i l l , i f ibie accused o t n e c t p d t o the a d m i s s i b i l i t y o f t n e 
c o n f o s : i o r and o f f e r e d t o p r o v e t o t h e c o u r t t h a u i t was 
(rv v o l u n t a r y , i t was e r r o r f o r t h e c o u r c b. r e c e i v e the 
^ o r l e s s i ^ n " w i c l i . m : f i r s t h e a r i n g p r o o f o f f e r e d and 
d c c i d i i& uooi- the c a p e t e n c y o f t n e c o n f e s s i o n as evidence 
Q Q ^ 
ajc?i^sa t ^ e Dartv ^ubion; i t . " ^ ^ As 1 1 bhe orunodox 
p r o c e d u r e , t h e "burden o f e s t a b l i s h i n g une v o l u n t a r i n e s s o f 
che c o n c e s s i t 1 as on ohe p r o s e c u t i o n . Eu_b I U was f o r 
bne j u r ^ TJC d e c i d e ^ n e t h e r v o l u n t a r i n e s s , as w e l l as t h e 
•uru bh o f t r e c o n f e s s } i n nad "been e s t a b l i s h e d be;y nd a 
r e a s o n a b l e doubt."'' 
9 9 1 - o r e. 0., see 1 eo ole v . U a s s i d y ( 1 3 9 2 ) , 30 - • 
1003 U . i..C . A ),_£eoplo v. Fan •- n^ U 392) , 3 " I .^ L. 
>69 ("'•" C . A . ) , i ;e_ojjle_ v. I l e v e r , ID i d , Pec o l e v. 
•/ b i t e (1903), 68 T.E 830, 1 e o o l e v. B r a s c l i , i b i d , 
Peo-oi e v. Loraa (1927), 139 Y Y. 379 C M .C.V7H~ 
^ - G Oole v. -BarbaGo (1930), 172 Y.E 4-36 ( l T . Y J.A.) 
9 9 2 leo-ole v. J?ox ( l o 9 r 0 , 121 I r.Y 'I-4-9, p e r O'Brien, J . , 
a t .^ ^ 3 5 CcL-nare, b o o d i o r d v. r e o n l e ( l o 7 3 ) , 62 Y 1 
n 7 * ( 0 . A . ) , I P O - I l e v. L m n e y ( 1 3 1 1 ) , 93 736 
993 ^ o r e.o», see, Yeoiole v. / a l l e t u b c i ( 1 9 l Ar8) , 78 Y.E. 
2d 4-33 O'.Y.Q.AQ, i-eople v. O a t a l f a n o (193^), 132 
J.Y.^ 2d 217 ( 5 . 0 . , «.op. D i v . ) , b e o o l e v. ffarrell 
(1936), 133 L" - 2d 28^- (S.C., App. Div.7" 
9^ z ! -''or 3 . ^ . , see - eo'jle v. V a l l e t u b t ; i , 1 , 1 a , l e o p i e v. 
Bretor'.ne e o a ] ? (19^9) , 83 Y.L. 2d 337 "C^ TO. , , i ~ p . D i v . 
i-s t t h e bew York p r o c e d u r e P I ber J j c ^ s o n v. Den no, 
s u o r o , i n . 9S3j see, 1 eople v. b u n b l e ^ (1963) , 233 
IT Td 538 (/J.C., App. b i v . ) 
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- l i e l i a s s a c h u s s e t t s p r o c e d u r e d i f f e r e d f r o m ootn t h e 
o r u lodnx as w e l l as t h e i ) r o c e d u r e i n s t i t u t e d i n Jew York 
o u t , _a e f f e c t , i t was a compromise oecween t h e two. I n 
uomiionwc-altn v. n o e r , H o r t o n , <3. , as he t h e n was, 
c l e a r l y d e f i n e d t h e f o r m u l a a p p l i c a b l e bo bhe r e s o l u b en 
o f bhe r e l i r i M i a ^ y q u e s t i o n o f v o l u n a a r i ess, * he i he 
s b a t e d 6 
9 9 5 ( 1 3 7 6 ) , 120 l-ass. R. 185 (5.C.) 
9 9 6 i b i d , a t p. 185, I n Con o n w e a l t h v. iowe (1857)» 9 
Gray 1 1 0 (Hass. S.C), 3 t w o u l d appear t h i b, p r e v i o u s 
bo t h i s t i m e , ^ne q u e s t i o n o f v o l u n u a r m e s s was 
s o l e l y d e t e r 1 m.ed b t h e j u d p e &^  i n t h e o r t h o d o x 
p r o c e d u r e . I n t h a t case, o. e v e r , Thongs, J . , noced 
a t p. 113 
" I f t h e judpe was t o n e a r t n e e v i d e n c e , and d e b e m m e 
t h e m e n t a l c o n d i t i o n o f t n e d e f e n d a n t wnen t h e 
cr ufessi'"ns were a l l e g e d t o Have been iade, he 
s i i o u l d near a l l t h e competent e v i , ence. 'ikie i o re 
c o r r e c t course would nav^ been t o s u b m i t bhe 
c e n f S S J C I J S ^ i b h t h e whele e v i d e n c e t o t h e j u r y . " 
By 1871, i t was c l e a r l y t h e p r a c t i c e t o l e a v e bhe 
i s s u e t o t h e j u r y as w e l l . I n Commonpealth v . 
C u f f e e ( 1 8 7 1 ) , 108 Lass. R. 285 (3.C.;, Chapman, 
0. J . , iv t e d , a t p. 288 
"And t h / u r ^ l i t h e e v i dence g i v e n a t t h a a sbape o f che 
t r i a l showed t h a t no t h r e a t s o r promises wore made, 
ye c, f t e r a 1 ! t n e evidence was m , t h e c o u r t s t i l l 
C u r t h e r guarded t h e r i g h t s o f t h e p r i s o n e r by 
-as t r u e t i n g t h e j u r y t n a t i f , u p J P t h e whole evidence 
m bhe case, i c appeared t o chem bhat t n e s e s t a t e -
menbs nad be n nduced by t h r e a t s and p r o m i s e s , t h e y 
s h o u l d irb be a l l o w e d any w e i g h t o r e f f e c t s ^ n r s t 
bhe p r i s o n e r . " 8ee, a l s o . Conmcnwealtn v. C v l l e n 
( 1 8 7 3 ) , 111 k a s s . R. 4 3 5 (S.C.;, CoLLionweal t h v . 
8 q i t n ( l 8 7 S ) , 1 1 9 k s s s . R. 3 0 5 , a t r>p. 3 0 9 , 310, 
Commonweal t h v . C u l v e r ( 1 8 7 9 ) , 126 Mass. R. 464, p e r 
L o i d , o # , a t pp. 465, 466, Commonwealth v . Preece 
( 1 8 8 5 ) , 140 k a s s . R. 276, oer N o r t o n , C o , . t u. 277 
Con l o n w e a l t h v. Bond ( 1 8 9 7 ) , 170 k a s s . R. 4 1 , p e r 
c o l l i e s , k. , a t p. ' i 3 , Commonwealtn v. Antaya ( 1 9 0 5 ) 
18 ; Hass. R. 326, p e r Hammond, J . , a t p. 5 2 7 » 
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' Then a c - n f c s s i ^ i i i s o f f e r e d m a c r i m i n a l 
case, and t h e d e f e n d a n t o b j e c t s t nax; iie was 
i n d u c e d to name i t by t h r e a t s o r p r o m i s e s , 
i t n e c e s s a r i l y d e v o l v e s ur,on t h e c o u r t t o 
deueriEmoe t n e p r e l i m i n a r y q u e s t i o n ^ n e t h e r 
such .nducem~nLs are s i o n n . ... I f -ube r e s n h i ( J 
j u d ^ e i s s e t i s i j e d thao t h e r e i-ere such 
_f'duce encs, "cne c o n f e s s i o n i s "ce ^e r e j e c t e d , 
i f he i s n o t s a t i s f i e d , t h e evi d e n c e i s 
a d m i t t e d . But i f t h e r e i s any co i f l i c t of 
t e s t i m o n y o r room f o r d o u b t , t h e c o u r t 1 
subm i t t i n s Q u e s t i o n t o t h e j u r y w i t h i n s t r u c t i o n s 
tho-c i f t h e y a Le s a t i s f i e d t h a i ; t h e r e were such 
inducements ohey s n a i l d i s r e g a r d and r e j e c t the 
c o n f e s s i o n . " 
R a t h e r t h a n l e a v e the v o l u n t a r i n e s s i s s u e t o t h e s o l e 
p r o v j n e e o f t h e t r i a l j u d g e as m t h e o r t h o d o x p r o c e d u r e or _ 
t o the p r o v n e e o f t h e j u r y as demanded by che ,Tew York 
ap r o a c n , t n e method o r p r o c e d u r e ad^oted m I l r s s a c h u s s e t t s 
r e q u i r e d oh a t >oth the j u d ^ e and j u r y deter^m ne the i s s u e , 
i f t h e r e "^3 c o n f l i c t o r doubt as t o whecner t h e c o n f e s s i o n 
was v o l u n c a r y . 3n "che f i r s t l s t a n c e , the j u d p e , on a 
o r i l i u L a r y e x a m i n a t i o n o f the c i rcums ua ices s a r r o u n d m 0 
the making of the c o n f e s s i o n ' I che absence o f "Che 
j u r y , ' d e t ^ r o i c e d w hether t n e acou ,ed ban. met the 
burde i upon mm i n r e b u t t i n g the o r e s u n p b i o n o f 
c t p, 
v o l n n p i ^ n e s s / ' I f |_he j u d ^ e i s n o t s a t i s f i e d uh^t tne 
c m i f e s s i ^ n was v o l u n t a r y , i t i s e x c l u d e d f r o ^ e v i d e n c e . 
I f , ici eve. , die j u c r e d e c i d e s -chat i t i s v o l u n t a r y , 
9S7 P r )i* e»Z»-> ? y i Commonwealth v. C o r c o r a n (1903) 
182 -'ass. li. 465 (B.C.J!, Commonwealth v. Budson 
0 9 0 4 ) , l i a s s . R. 402 Co.P.) Co^inonwealtn v. 
x^uss (1919), 122 T"~ B. 176 (u.C.;, o.r Rup-, C.J., 
. t p. 3 SO. 
99S Tor e.p., see, Commonwealth v. Bush (l9p9) ? 138 B 
6 1 j (B.C.) 
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fcne c o n f e s s i o n i s 3 i r a s c i b l e . Put t n i s f i n d i n g o f t h e 
u r i d l j u dge i s n o t a c o n c l u s i v e deue ^ 1 tLjo as r e r r d s 
tbe i s s u e , and does n o t p r e l c u d e t ] j e j u r y f r o m 
d e u e r i i i a j n 0 f o r i t s e l f w hether t h e c o n f e s s i o n w^s 
v o l i n t a r y . Even a f t e r t h e t r i a l j u d g e d e t e i nines th a i ; 
t b e c o n f e s s i c n w^s v o l u n b ~ r y , 3u i s b i n d i n g uoon the j u r y , 
t r e x c l u d e t u e c u n f e s s i n i f , on a c o n s i d e r a t i o n o f 
bbe c i r c u m s nances the r are nob e q u a l l y s a b i s f i e d o p i t bhe 
c o n f e s s i o n ^os t h e v o l u n c a r y a c t o f bhe accused.. 
f h e p e c c i n e n b d i r Terence be i reon t h e o r t h o d o x and 
ibj saclius^euias p r o c e d u r e or bhe one hand, and t h a t o f 
iTeVJ Y o r k , was c l e a r l y t h a i : J Q t h e l a t c e r bhe t r i a l j u a g e 
was noc bound conc]ude as t c t h e i s s u e , b h i l e m bo bo 
•che o r t ' odox and I l a s s a c n u s s e t t s p r o c e d u r e s the accused 
was e n a b l e d t ~ i n s i s t on a r u l j a g f r o a t n e or 3 a 1 j u d ; e 
at t b e c n£ ic 1usmii o f t b e v o i r d i r e o r p r e l i i 1 r a r y 
exaran a a t i o a , ohe Pew York approach a v o i d e d c b i s by l e a v i i g 
t n e l S o i i e "cc t h e j u r y bo r e s o l v e t h e c o n f l i c t ; m evidence 
r e l a b n ' g t o v< 1 m b n n aess. I n b o t h t b e o r t a o d o x and 
^ass a c h u s s e t b s p r o c e d u r e s , I U was c l e ^ r f r o m t h e cru ail 
"aarb r e c o r d as bo wiiat had been t h e d e c i s i o n o r f i d i n g 
oC t b e t r i a l j u d g e as r ^ a r d s t h e i s s u e . d c e v e r , i t 
was oc c e i c n u 3 n zhe bew York approach wneibner t b e 
j u r y a c t L ^ t l l y f r u n c a c ^ n f e r & i a i n a gnven case n o t 
v o l u n t a i ? y and i g n o r e d i t , o r wn e t h e r i t was f o u n a 
v o l u n t a r y and formed p a r t o f t h e j u r y ' s c o n c l u s i o n o f 
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j r u i l t . i n e j u r y r e n d e r e d o n l y a - e n e r a l v e r d i c t . 3 a_ce 
L'i u- J 3 approach b_ie _ c q u i r y i u t t h e co u e t s i o a a l 
c i r c if 'Stances was n c e s s a r D l y ricde >n blie p r e ^ e ~ c e o f the 
] y r , eve-i i f bee "airy noo s a t i s f i e d as be Llie 
v o l u n t a r i n e s s and : o r e d t n e c o n f e s s i o n , i t c o u l d nob 
f a i l t o "be l p r e s s e d w i t h t n e k n o v l e d _ e t n a cne accused 
m f a c e c c L r i t ed the c r i . i e . 
-he ITcw York p r o c e d u r e u^s c o n s i d e r e d by J i e u n i b e d 
->c.ces ^ oreve 0_nirb ±or t h e f i r s b t i m e m bio c se o f 
coo 
ouei i !bw Yor-.."" y i n t h a c case, u i c n o u t any 
obnecc on on t _ e p a x t o f t h e s e v e r e accused, ua_e u n a l 
c u r t heard evidence i i . t o e presence o f Dae j u r ~ as bo 
uio l o . u e o f t h e v dan Gar t i-css o f t h e c o n l e s s LOTS . I \ ae 
of ;nc accused t e s c L f i e d ab cue t r : a l , and la t h e I> p r e i e 
O j u i i ; , a t t a c k e d alio f._:iuess o f one beu b o r h p r o c e d u r e 
on one o a s i s blue t h e y , ere p r e v e n t e d i r o i c e s b i f j a 0 
occauso tc do so ^ u u l d nave s u b j e c t e d them t o an 
l u i r e s c r i c o e a cross-e:ca vi i L U I I O . I , a cross-exa^iU a c i o n t n a c 
a d d i )t; ix ive been l i m i t e d co t h e c o e r c i o n o r 
'olunu T.1 m e - s i s s u e i b ~ e b f . 
I n an opn ni< i by JacLscn, J . , t h e o\ ,-ie.ne C c u r t 
r e c o u z e d bne u n c e r b a m t y d e r i v j n^ f r o i bbe sbate 
u 1000 p r o c e d u r e , ^nea i u nobeo 
d 9 l ' 2 ) , 246 J _ 156 
ibid, ab p. 170 
999 
lOv-vO 
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1 C i d e r bnese o i r c u > s bonces , i,e c:'inob "be s u i e 
/be Thfcj bne j u r y f ~>und t h e d e f e n d a n t s p u i l t y 
by acce >t np onu r e l mc, ab l e a s t j_n n a r t , 
upon che C ' ) i ; f e s s i , L 3 o r u n e t n e r i t r e j e c t e d 
bhe c j a f e ^ s u r s and I f und tne" 1 ^ u i l t y on b~_ie 
o t h e r e T r i d e i c e . Indeed, e x c e o t as e r e l y up^n 
a p r e e m p t i o n bhac t h e j u r o r s f o l l o w e d 
i n s t r u c t i o n s , e cannot know t h a t some j u r o r s 
ju. 3 y no c have a c t e d upon one b a s i s , whiJ e some 
c o n v i c t e d on cne o t h e r , " 
bub tne o p i n i o n proceeded on the a s s u n p t i r n t l i ^ t che 
j u r ' had a c t e d 'n e i t h e r one o f b^  o woys as r c p a r d s che 
i s s u e o f t h e v o l u n t a r i n e s s o f t h e c o n f e s s i o n s o f t h e 
accused. I c aad c i t h e r decermmed the c o n f l i c t o f the 
evid e n c e 3 0 • ns t the accused, t h e r e f o r e f "undine, rne 
c m f e s s j c n s v o l u n c a r p , and r e l i e d upon i t ^ r 5 i t nod 
1 id t i c ~he c n f e s s i ( had been c o e r c e d , < r e s c c b l y 
1 I I H 1 ! " ^ 1 1 e c o r d i r t o t h e 1 1 s t r u c t " r r : of tne t r i o ] 
j i d _ e , cud rescued : t s v^ e d i c t •)! c u l t s o l e l y on 
n G1 e r e v i c e o c e . ^epardkless o f u n i c l i j a n n e r o f ''foceemi 
Imd been cc:er L>J t h e j u r v , 10 was acce[ caole t o t h e 
O r o x t . 
i-s to uhc acc-sea's a t t a c k 0 1 tne f a i r n e s s OL t h e 
p r o c e d u r e , t h e o m o i c 1 r^co tpnizcd thou c r o s s -
e::a > a c i o n " o o t i d i e employed C' as t o work a d e n i - 1 
oj d i e o r o c e s s " , bin;, n o t j n p t h -1 the accused mad not 
1 j c r e e d a. i n k u J^SSG t o t e s t i f y a t t>ic r r ^ a l nor d i d 
k'e;j r nop e s t a n i a_ ^s t<- cue scope o f t h e c r o s s -
10C 
e^ - 1 n i . : t i o i r o n t h e t r i a l i u d p e , t h e o p i n i o n s t s c e d 
1001 s i " - r a , Cn. 999, - 5 t t .175 
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" ie t u i a k , cn any r e a l i s t i c v i e w o f t h i s case, 
bney s t a y e d o f f txie s t a n d n o t „ecause t h e S t a t e 
would s u b j e c t t h e n -co any i m p r o p e r c r o s s -
examinacio „ out because t h e i r r e c o r d s made them 
v u l n e r a b l e t o any prope- o i e . " 
Bhe 0^-nrt c o n d u c e d t h a t , s i n c e bhe s t e l e s are n e e t o 
' a l l o c a c e f u n c t i o n s becween j u d ^ e and j u r y as cbey see 
f i t " , t h e due p rocess c l a u s e o f t h e F c u r t e e n t n amendment 
does i c t " f o r b i d " d u r y t r i a l o f t n e i s s u e o f vo Lunbarmess 
o r c o e r c i o n . B U G t n e L n d e r l y i r p reaso f o r t h e d e c i s i o n 
<as c l e r r l y p o u t e d up when t h e o p i n i o n , r e c o g n i z i n g 
t h e n i g h L n c i d e n c e o f s t a t e s f o l l o w i n g t h e B^v York 
~iQ r2 1005 example,"" " d e c l a r e d 
"DespLue t n e d i f f i c u l t problems r a i s e d b y such 
j u r \ b r i a L , we to i l l n o t s b r i k e down as 
u n c o n s t i t u t i o n a l p r o c e d u r e s so i c n g e s t a b l i s h e d 
and n i d e l y approved by s t a t e j u d i c i a r i e s 
r e g a r d l e s s o f cur p e r s o n a l o p i n i o n as t o t h e i r 
w i s d o m . -
Bne C o u r t seemed t o i m p l y t h a t r e g a r d l e s s v'hebher a 
A-
s t a t e p r o c e d u r e posed " d i f f i c u l t p r o b l e m s " , o r was n f a c t 
u n c o n s t i t u t i o n a l , t h e C o u r t w o u l d no t h o l d i t t o be such, 
because t h e s t a t e s were f r e e t o choose any p r o c e d u r e 
t h e y w i s h e d . B i n s i m p l i c a t i o n d i d more t i m a emoiiasize 
t h e C o u r t ' s u n w i l l i n g n e s s to i n f r i n g e s c a t e p r o c e d u r a l 
a u t h o r : t y . I t was, i n e f f e c t , a p o s i t i v e l i m i t a t i o n on 
ohe scope o f due ;"ocess. 
Bub i t was a l i m i t a t i o i t o v/hicn t h e C o u r t was soon 
to r e f u s e t o ednere. fv,o y e a r s a f t e r 5 t e i n uas d e c i d e d , 
1002 For e.g., see, 148 A.L.R ;46 
1003 s u j i r a , f n . 999, a t p. 179 
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t h r e e ot t b e l e a r n e d j u d g e s o f t h e S t e m m a j o r i t y 
o o i m e n hao deemed n e c e s s a r y t o aga: n speak o u t m 
defence o f t h e Yew York p r o c e d u r e . I n t h e case o f 
1 e y r a v. Pernio , ./here t h e C o u r t r e ^ e ^ s e d a Yew 
York c o n v i c t i o n , I l i n t o n , J . , w i t a Heed and o u r t o n , J.O 
1 0 0 5 
c o n c u r r i n g , d i s s e n t e d , s t a t i n g t h a t , 
"-o l e t t h e j u r y pass uoon t n i s q u e s t i o n i s l o t 
so u n f a i r to p e t i t i o n e r as t o v i o l a t e t h e 
f u n o r a r l ^ f u a l or n c i p l e s o f j u s t i c e . " 
A c cordiu-, t o H i l t o n , J. , the a c t i o n o f t h e a j o r i t v m 
r e v e r s i n g t h e c r r v i c t i o n , i as t o h o l d in e f f e c t t h a t t 
Few boric p r o c e d u r e v i o l a t e d due ~ r o c e s s . A s he 
A 1 0 0 6 oh s '•rved, 
"Hew York Liust be m y s t i f i e d m i t s e f f o r t s t o 
e n f o r c e i t s law a , n s t h o m i c i d e t o have u s 
say i t may n o t submit a d i s p u t e d o u e s t i c n o f 
f a c t to a j u r y . The C o u r t h o l d s chat t o do so 
d e n i e s due p r o c e s s . " 
Aluhoug.L t n e L e y r a o p i n i o n d i d n o t h o l d as I l m b o n , 
i n t e r p r e t e d i t to have done, i t was c l e a r f r o m t h e 
d i s s e n t i n g o p i n i o n t h a t r e a c t i o n a g a i n s t t h e ITew York 
p r o c e d u r e , and t h u s o g a i n s t S t e m was becoming 
n A n n 
pronounced. I a Spa no v. Few Y o r k , x ' che l e a r n e d 
1C04 ( 1 3 5*0, 3^-7 U.S. 3 5 6 
1 0 0 5 lbmd, a t p. 588 
1 0 0 6 i b i d , a t v. 5 8 9 
1 0 0 7 ( 1 9 5 9 ) , 360 U.S. 3 1 5 , a t p. 324-
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«'ari?en, G.J., n< t e d t h c t " 3 t e i n h e l d o n l y t h a t when a 
c c ^ f e s s i - n i s nob found by b h i s C o u r t t o "be i n v o l u n t a r y , 
b.iis Cn-urt w i l l nob r e v r s e on t h e g r o 1 ad tnaL t h e j u r y 
- i ^ h t have f o u n d i t i n v o l u n t a r y and nu ght have r e l i e d 
u_ on n t # " 
I n Rogers v. R i c h m o n d , 1 0 0 ^ t h e C o u r t h e l d t h a t a 
c o n f e s s i o n may go t o bhe n u r y o n l y i f i t i s " s u b j e c t e d 
',o s c r e e n i n g " n accordance w i t n c o r r e c t c o n s t i t u t i o n a l 
sua i d a r c l s " , and F r a n k f u r t e r ^ s e r v e d , s p e a l i n ^ f o r seven 
uembers o f bne C o u r t -^09 
' D e u e r i a n a t i ~ > n o f t h e a c m s s i b i l i t v o f c o r f e s s i o n s 
i s , o f c o u r s e , a r>at ;er o f l o c a l p r o c e d u r e . D I u 
w l ^ o i c r uhe q u e s t i o n of a m i s s i ^ i ] i b y i s l ef"c bo 
uhe j u r y 0 1 i s d e ^ e ^ n n a b l e by che ^ r i a l -.u-i^e, i t 
nusb uc d ecemimed a c c o r d i n g bo ecu:-, c ituuj« u a l 
s t a n d a r d s • 3 8 ; i s f y , r j ; ) "Ghe J u e x r o c o s s Clause o f 
C'^ e 1\ urceenuh - n e a d i e n t . I f m e g u e s t i n o f 
a c L u s s i b i l i by i s l e f t to t h e j u r y , bhey n u s t n o t 
be i s d i r e c t e d . "V< »roti 5 c .-ns c i t u t i ,nal s t a n d a r d s , 
i f the n u e s b i o r j_s d e c i d e d by the t r i a l 0acu_e, 
ne b r o b .iisdnr-ecb h m ^ e l f . " 
I n O L i b c t , bhe Cou r t cow h e l d t i c t sbace orocedures f o r 
o e ^ r i a T h che i s s u e o f v o l u n b r m e s s D U S C c o n f o r m t o 
bhe s t a n d a r d o f c o n s t i t u t i o n a l due ) r o c e s s , and where 
the i s s u e was l o f t t o t h e c o n c l u s i v e deuei^n n a t i m o f 
bhe j u r y , t h e C o u r t was no c p r e c l u d e d by a g e n e r a l v e r d i c t 
o f g u i l t y f x or e n s u r i n g t h a t a p r o p e r c o n s t i t u t i o n a l 
s t a n d - r d was a n l i e d or i u - u r e s o l v n a g t h e l s s u e . ^ ^ 
1 OS (1SS1) , 365 U. 534-
1009 i b i d , a t p. 5Z'5, f n . 3 
1010 See, liaynes v. > Tasmngton (1963), 373 U.O. 303 
- 409 -
f n e s t i ^ e nod n> \j "been sec f o r 3 n o l d m ^ "03/- blie 
Orvrt i t t n c I'Giyj i o r h p r o c e d u r e was u n c o n s t i t u t i o n a l , 
and t i i e o_ n o r t u n i t y oiesenbed i c s e 3 f i n J Q C ^ S C Q V . 
1011 — -B e f l h O « ^ -in an o ^ d i c a b y ' r b j t e , o., the C o u r t h e l d 
chr b b: c "ev; Ycrlc procedure wos TLO1<E> G i v e o f due 
r o c e s s . ^ ^ - . ^ f i s ^ r a r e v i e w o f t h e d i f f e r e n t i b r c e 
b^eabiient^ o f de oe_in m u g t r i e i s s u e o f v o l u n b ^ r i l e s , 
t h e o p m i ^ f d e d u c e d chai; a n accuseo i s "CLiuibled bo a 
f a i r ne ^ m~ i n wmch D o t h i:he u n c e r l y f ^ c b u a l 
1 ?3Ves a i d ohe v r 1 J b a* r 1 n e ss ^ r e a c t u a l l y g n d r e l i g h l y 
de ber>a Lned" , aud. t r u s t h e 7 ew T o r i : d i d n ^ t p r o v i d e . ~ J 
Tu r e f e r r ] np; "o S t e i n v. hew Tor' ^ t h e 01 i n ] c 1 
r e c o ^ i - i z e c c i v b 11 cn b case bhe 0 >urt coecaued on uae 
uu;3is o f " a l t c P i : t i v e ass a n n t i ons" , and " f c i l e d be c h e 
-,r:oer exco, I:G ( f t h e d e a l e r s Co an accused's r i g h t s 
n n d j r e t c h e r o f t n e ^a\bernaGive a s s u m p t i o n s . I n 
o v e r r u l i n g t h e 3 b e m d e c i s i o n , bhe o p i n i o n reasoned t a a c 
under bhe ?e\i T o r h procedure a l l e v i d e nce W J S 0 3 v e n a t 
t h e sai.ie t i m e b e f o r e t h e j u r y , whebner l b r e l a t e d r o 
v o ] t n u r m e s s o f bhe c ^ n f e s s i ^ n , b r o t h o f -che conCessno^, 
or t h a t ~ h e accused bad ccmmibbed bhe c r i m e . I f t h e 
1011 s i u r a , f n . 9S5 
103 2 ^s bo Neu Yor ~ adopbnp^ t h e Hassachussebts 
'rocedare s l b e r t n i s f n n d n^ o f "che Sjnreme 
G c j r t , s e e , People v. r u n t l e y , su j r a , f n . 994 
1013 s u o r a , f n . 1011, ? t T . 3SI 
L014- s u ^ r a , f n . 999 
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j u r y b e l i e v e d t h a t t h e accused had committed -uhe cr i m e 
o r t n n t t n c c o n f e s s i o n was t r u e t h i s b e l i e f w o u l d 
g e n e r a t e " n a t u r a l and p o t e n t p r e s s u r e " t o f i n d uhe 
v^. G s s i v o l u u t ( ~ r y , and , Quid t h e r e f o r e " s e r i o u s l y 
d i s t o r t " I U S judgment and assessment o f t h e ev i d e n c e 
r e l a t m a uo t h e mala ng, o f t h e c o n f e s s i o n b^ che accused. 
A T o J c r i i o r e , when an accused because o f the f e a i o f 
c r o s s - e x a m n a t i o n as m 3 t e r n r e f u s e s -uo t e s t i f y , "une 
d e r e n n i a t i o a o f v o h m c a r i f e s s i s uade upon l e s s t n a n a l l 
o f t i i e r e l e ^ a n u evj dence . -^-^ Even i f t h e " j u r y does f i n d 
t h r o t j e c o n f e s s i o n i as - ^ v o l u n t a r y , i t i s s c i l l s e i s e d 
< l t b t i i e ':nowledc,e thai: tbe accused i n Lect c o n f e s s e d . 
I n nolcLmp "che hew -~\,rb p r o c e d u r e u n c e n s t i t u c i o n a l , 
uhe C o u r t a op r o v e d b o t n cne o r t h o d o x and llassac^iusseuts 
p i o c e d u r e s , b e t a h a v i n g " the i n t e g r i t y o f t h e p r e l i m i n a r y 
p r o c e e d i %s b e f o r e uhe j u d ^ e " , m t h e absence o f t h e 
j u r y , the u n d e r l " i n ^ c o n s i d e r a t i o n being, t h a u t h e 
accused's r i g h t s would be a d e q u a t e l y p r o t e c t e d , 
e s p e c i a l l y to ensuae t>>at : f a c o n v i c t i o n r e s u l t e d , i t 
ou] d not be oased on a c o e r c e d c o n f e s s i u n . I n o r l i e r 
o r n s , bocl p r o c e d u r s ensure a " f a i r and e f f e c t i v e " 
d e t e r u a r u i c n o f t n e v o l u n t a r i n e s s i s s u e a t a t r i a l , - ^ 1 6 
i . e . due p r o c e s s o f l a w . 1 0 1 7 
101? s e n r a , f n . 1011, a t p. 389, f n . 16 
1016 oee, L^Ies v. Stevenson ( 1 9 6 4 ) , 379 U 3. 43 
101? 3ee, 3 i r s v. Georgia ( 1 9 6 7 ) , 383 u.3. 330 
D. CONCLUSION 
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JJ c ; " a i j U 3 i o i T 
i . H i s t o r i c a l B a s i s o f t h e V o l u n t r y Rule 
- i l t h o u p l i biic I n tot or y s u r r o i m d i f l ^ biie s u b j e c t o f 
e x t r a - j u d i c i a l c o n f e s c i )ns m c n n m a l l a ^ i s indeed 
o o s c u r e , i b i s r e s p e c t f u l l y s u b m i t t e d b h ^ i the l i m i t e d 
h a s t e n e d a v r d a b l e r e l a t i n g chi reuo does 
ex ose 3 r e s t i v e l y c l e ^ r sequence l e a d i n g t o t h e i i o d e r n 
r u l e . 
r r e v i o u s oo the f o u r t e e n t h c e n c u r y . ] e r y ] 
p h i l o s o p h y was s p e c i f i c a l l y d i r e c t e d t o t h e p r e j u d i c e o f 
?n accused. ±Lo\ a c o a f e s c i c w a s o b L n ed was o f no 
c a r e e n t o bne c o u r b s , end once a c o n f e s s i o n w?s riade b v 
an accused, under vne A s s i z e o f C l a r e idon he c o u l d ncc he 
h e a r d bo oeny i b . J±S t h e A s s i z e d i r e c t e d -^18 
'Vnd i f any one s h a l l nave acknowledged r o b b e r y 
o r murder o r t h e f t o r t h e r e c e p t i o n o f thein m 
bhe presence o f 1 ega] jaen o r o f t h e h u n d reds, and 
a f t e r w a r d s s h a l l w i s h t o deny i t , he s h o u l d nob 
have l o w . " 
S u s n c i o n alone wos enough t o n e r i b a r r e s t , snd che 
e o n f e s s i c i . d o ie was t h e d e c i d i n g f a c t o r a s t o bne g u i l t 
o f an accused. -bus, m 1212, bwo s u s p e c t e d persons ^ e r e 
hanged O P che o a s i s o f b h e i r e x t i a - j u d i c i a l c o r f essions,^~ 
2 016 
1,19 
See, u b i s u o r e , f n . 13 
Jec, u o i s u p r a , f n s . 1 1 , 18 
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and I Q 12gp, where an accused bad c o n f e s s e d ab t h e tiir»e 
o f b i s a r i e s t , he was senbenced t o a s i m l a r f a t e aecause, 
s i h e e nbry b a t e s , "... uhe ^ : n 0 f s b a : l i . f produces 
s u i b t n nro^e t ^ e c o n f e s s i o n made b e f u r e h i i a J ' 1 0 ^ ^ 
-iJunn^ c u i s r j e r i o d , bhere x/as no i n q u i r y by bne c o u r t as 
bo i heuher a c c n f e s s i c x i was v o l u n t a r i l y made. As r e g a r d s 
bne e x b r a - n u d j c i a l c o n f e s s i o n o f an accused, a l l uhab was 
necessary j a s "ctidt bhe c o n f e s s i o n be p r o v e n t o have been 
i n t o c t r ad e. 
T h i s bersn p h i l o s o p h y as r e g a r d s bne c r i n m a l 
accused began zc l i v e wa;y w i t h bhe r i s e o f t h e body o f 
coju'ion la^r m cne e a r l / f o u r t e e n t h c e n b u r y . A S e a r l y as 
1302, h i s t o r i c a l e v i d e n ce as t o t h e g r o w t h o f a concept 
o f f a i r n e s s bo arcL an accused beg r_ t o appear, wben, on 
t h e c o u c e n t i m o f bhe accused unpt ne bad c o n f e s s e d i n 
p r i s o n t o escape p h y s i c a l abuse, a j u d i c i a l i n q u i r y was 
1021 
h e l d . The e n t r y s tages i_n p a r t 
% u i quidem -^icardus i n c u r i a comparens 
c o g n o v i t c o n f e s s i o n e 1 suani, sed d i x i t 
quod ean f e c i t r i g o r e e t d i m c i o n e quaii 
s u s t i A i i t 3 n p r i s o n a , u t s i c r e l e v a r i 
p o s s e t ab a u g u s t i a . ' 1 
A l t h o o g n i t i s p r o b a b l e t h a t such an i n q u i r y x/as 
a e l d p r m a n l y t o d i s c o v e r whebber bhe o r i s o n o f f i c i a l s 
1020 u b i su'pra, f n . 19 
1021 ubj. su ire„ f u . 31 
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102k '2 
d i d m Tact exceed b h e i r a u t h o r i t y , " 1 " ^ t h i s p r i m a r y 
j_u3ci.it L O Q /as u n d o u b t e d l y m e x b r i c a o ] y t i e d up w i t h t h e 
pr o l i np b e l i e f t n a b an accused s h o u l d nob be made bo 
- u f f e r because o f i n v o l u n b a r " a c t i o n , e s p e c i a l l y i f i o 
r e s a l t e d f r o m an o f f i c i a l abuse o f a a c a o r i t y . I b i a s , m 
e C f e c t , a r e c o p n ' t i o n by he co mon law o f a concent o f 
vc l u n c a r m e s s , a d o c t r i n e o f f a i r n e s s bowards an accused. 
By t h e m i d d l e o f t n e c e n c u r y , t h e e x i s t e n c e o f 
sucr a con c e p t ab common law i d s beyond d o u b t , 3n 1534, 
v/nere a woma.n c o ^ o l c i n e d , ac h e r t m ^ l f o r f e l o n y , t h a t 
she ban beoii f o r c e d bo commit t h e f e l o n y b y h e r hut band, 
t h e c o u r t c o n s i d e r e d h e r a l l e ^ a b i o n f a v o u r a b l y . A S t h e - 1023 enor3 s r a t e s 
"Un feme f u i t a r r a m e de c q e l aver f e l o n 
ei'ble 3 j s de p a i n , ~q d i s ^ 1 l e l i s t p e r 
commandemt mes p m s u e r o n t l ' e n q u e s t , p e r 
q f u t t r o v e Que e l ' 3e f i s t p e r c o h e r c i o n de 
son b a r o n maupaae l e soe, p e r que e l ' a] a 
q u i t e , i d i t f • • i t q ( ? ) command de b a r o n 
son a u t e r c o h e r t i o n , ne f e r r a mis manner 
de l e l o n e , C c " 
'I'ne concept o f v o l u n t a r i n e s s , as an accepta-Je 
s t a n d a r d o f I m r n e s s , riermeabcd t h e s t r u c t u r e o f bhe 
o r j m a n a l lav/. POT t h e f i r s b t i m e , i t a b bached i b s e l f 
1022 xis bo a r b i t r a r y creabment by o f f l c i a l s , see u b i 
si or a , f n . 21. 1'rison o f f i c i a l s " e r e a u t n o r i z e d 
t o use Eorce b ^ t h e common I s ( o n l y :n bne case 
°1 p e i e Cor be e t d u r e . 3ec, Tor e.&., ub L s u n i y , 
f n . 23. Peine f o r t e e t dure was, m e f f e c b , 
nunishmenb o r d e i e d ^ bhe c o u r t on bhe accused 
r e f u s e 1 t o be c i u ] p e d by t h e law o f the l a n d . 
Iu23 u b i s u n r a , f n . 31 
_ l\. . ZL _ 
t o c o n f e s s i o n s , bub o n l y t o a I D L i l t e d e x t e n t . I f an 
accused confessed v o l u i i a r i l y , i . e . , " f a c e b a t o r 
v ^ l u n c a r i e co-novi'c" lie as a l l o w e d t o a b j u r e t h e r e a l n } 0 ^ 
^ I 1 U I J O U _ _ I i n c e r c a m c y s u r ounded one conc e p t and J G S 
r e l a t i o n G O c o n f e s s i o n s , bwo t ja»s were e v i d e n t . I n 
Che f i r s u p l a c e , une co union l a / r e c o g n i z e d one 
d i v i s i b i l i t y o f t h e g e n e r a l c o u e b o r y o f c o n f e s s i o n s m c o 
v o l i J - i j a i g and i n v o l u n b a r y , and by p e r m i t ; i n g a b a u r a c i o n 
of bhe r e a l m , encouraged v o l u n t a r y c o n f e s s - u n s . 
oec ( ^dl3 r, c^e law i ' l d i C o t e d a n l l i K no 3 t o i n q u i r e 1 uo 
c>>e CLPC. sb cos s u r r o i nd 1 txg bhe n a h i - o f c_ie couCes^i^n, 
i f I G (as oDjecbed G O as be: L_y liaoe under o u r e s s . 
^ y cue - L ^ ce .P-Uji c e r c u r y , C^is abcicude o f une 
c<~ T O J l a u b 3 o c s o r e d inbo J d o c i r i r e P 3 l ^ r i u g bo 
1C 2S 
confes::^.! o f f e l o n y . ~>bjundforde s u a t e s 
' I f one i s i n d i c t e d o r appealed o f f e l o n y , and. 
cn i ' i s a crai^nmenb he c -nf esses L G , u h i s i > uuo b ^ b 
and •riiresu answer t^ab can be i n our law Cor 
nuLSGipg t h e cc e s c i e n c e o f t h e j U r-e anc f o r 
J ah 1 l g I G a ' oud and J i n , i c: ndei'inaci 1 ., pj ovuded 
xiowever, ib< c b ie sa ui coi_f esoi ^  1 " l i r not nroceed 
f r o f a r , menace, o r ^ ^ r c s s , u h i c L i f 10 -/as 
bac c j r e , and. t h e j u j _ e has b:oone a«aae o f l b , 
he o i ' ib nou t o r e c e i v e r r r e c o r d : i s o nTes 1 1 1 , 
bu Oc u°c ' i n co _ l e a d nou _ i l t~, and canx an 
luouDsb uo -cry bne n a u t e r . " 
ix"Kl.Ci _n t a i s s t a t e i one ' f t n e J C i t , o h i c h was 
1_ 0 3^ 
j'pd Led -> t \ cuGor 1 y G O creason, a^pea^s bo heve been 
10_4 oe. , u b i s i m c % f n s . 2^, 33 
102p u b i suuc: , f n . 3 1 , cwid see, f n . 52. 
3 026 > c , u b i o u o r a , f n . 50 
- 415 -
l i m i t e d "to che ±;lea o f p p i i l t y , i t i s submibced crab i t 
/as aot so r e s t r i c t e d . ALthou^n no r e f e r e n c e v/as nade t o 
e x c r a - a u d i c i a l c o n f e s s i o n , i t vas c l e a r t n a t , even bhougn 
t h e c o n f e s s i r n oC an j n d x e t n e n t was j u d i c i a l , i n e Jaw v*ras 
d i r e c t e d p l a i n s c t n e e x t r a - j u d i c i a l use o i v i o l e n c e , 
d u r e s s , f e a r o r t h r e a ' s t o b t a i i i t . I n e v i t a b l y , an 
accused so i n d u c e d \ o j l d c e n f e - s l o n g he Tore he reached ere 
c o a r t and m e p r a c t i c e was t o read sue' c o n f e s s i o n a t h i s 
b r i a l • 
L\be c n i u e ^ n bne d i r e c t i o n o f le p r a l o h i l s o p h y 
r e l a c i n - ^ 1 0 c o n f e s s i o n s ±r one f o u r c e ^ n b h r en"ju ry nad now 
r r c a n 1 t ) a c l e a r r e c o g n i t i o n tnab a c o n f e s s i o n mace 
1 1 c 1 oub v i o l e n c e w^s bne h e s t f o r i C L e v i o e r c e . hut bhe 
d o c t r i n e e:c osed ay Sbaundforde d i d not s t a t e as a m l e 
t n j • or r l e s J .ons 1 0 o r d e r t o he achats 1 l e r^ust he 
p r o v e n co he v o l i u i o a r y . I t was, r ^ t n e r , a m a n i f e s c a t i o n 
o f t h e o i n a d e r p r i n c i p l e accented a t conyon l a w , i e . 
a .-rso cannot he c unpeHed bo o c u s e H i m s e l f , a 
n ^ ' r c i ^ l e d e r i v i r > 0 f r e t 1 bhe concept o f v o l u n c T i c e s c 
i c s e l f . As the l e a r n e d L a ^ h ^ r d c e l l s us m n i s 
1027 ? o r e._., Lf t h e ^ r i a l o f John Croo L: (1G52) , 6 - i o " # 
S t . Cr, 202, bie accused i s n e a r d bo say a t p. 218 
t 1 i t h i n d o f p r a c t i c e , bo babe ''en cy f o x o e 
aad 1 , tpnson them, and then ask thea> o t e s c i c i s , 
cue a i-^wer o f w n i c h maKcs chem y l l b y , 1 : n o t 
o n n y u n r i 0 a t e o u s i n i t s e l f , b u t a i a i r s c l a w . . * " 
-Hirenarci a 1026 
u 
''x'or a. t h e Coi'nion Law, I'eao beneoatur u r o d e r e 
s e i o s i and bnen h i s f a u l t was no c t o he 
n m J c u t o f ' n j x s e l f e hub r a t h e r co b^e 
d i s c o v e r e d h i o t h e r means anc1 ~ien." 
-is 11- t h e f o u r t e e n t h c e n c u i y , i f t n e accused 
a j e c c e d t o n i s c c n f e s : i o n as b e i n u l v e n u / e / d u r e s s , 
th e t r i a l j u d ge w ould i n q u i r e i n t o t h e l a u t e r . ±he l a i 
de n n d e d chab c o n f e s i o n s had t o .e v o l n n b a r y , h u t 
^ e n e r a l l y sgea 1 m g t a e r e q u i s i t e v o l u n t a r i n e s s was 
g r e s i i i e a , ana u n l e s s o b j e c t e d t o by bhe accused, b l e y were 
accented as t n e - j g h e s b f o n o f evidence on p r o o i o f 
o c m g node. As e a r l y as 1603, one j_s a l e t o r e c o g n i z e 
m bems ^nau was l a bee t o oecoae t i e modern r u l e 
ere ^ f . ^ J n v o l u n t - j r y c o n f e s s i o n s . I n b"e - r i a l o f S i r 
i a l ner Rale i gh, uHei: b^e accused bendered a l e t c e r f r o m 
1028 u b i s u o r a % f n . 38. n-nd see, f n s . 3^?33» one 
a c c e p t s t h e maxim as t h e has L S o f t n e modern 
o r i v i l e g e a a m s t s e l f - i o c r i m i n a b u o u , l b i s 
r e s p e c t f u l l y suombued t ^ a t one c a n i o t when 
i g n o r e t h e t ^ i o t o r i c a l J . e l n t i o n s . i i p b^bween t ^ e 
o r i v : ] e g e r u l e , and t h e r u l e e x c l u d i n g 
i n v j l u n c a r / c o n f e s s i o n s . I b ^ o u l d appear bhat 
bob^ r u l e s are s p e c i e s o f t h e same genus, and 
t h a c t n e genus i s bhe concept o f v o l u n t a r i n e s s . 
Lab see, can bra s i i g m o r e , Evidence (3 - C ^ ed. , 19z'0) , 
ss. 823-827, J r h n I I . b i g m o r e , hemo J e n e t u r 
Scmsum -rrodere (lG9l) ? 5 - a r v . L. Rev. 71? 
i l o r c d i i , 'Tne m v i l e g e &fr,giast S e l f - I n c r i m i i nabmn 
U9^9), 37+ l i m n . L. Hev. 7, Compare, C.T. 
l i c G o r m i c h . fneg^cope o f P r i v i l e g e m t h e Lau o f 
Evidence U 9 3 8 ) , 16 l e x . L. Rev. 4^ -7-
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J I S accuser w h i c h e x o n e r a t e d aim, t h e r e p o r t s t a t e d 
"here was mu.cn ado I l r . A t t o r n e y a l l e o n e d 
t n t i s l a s t l e t t e r was p o l i t i c l y and 
c u n m n p l y u r g e J f r o m t h e L o r d Cobham, and 
t h a t the f i r s t i,as s i m p l y the t r u t h , and 
t n a t l e s t i t s n o u l d seem d o u b t f u l t h a t the 
f i r s t l e t t e r was drawn f r o m my l o r d Gobham 
by promise o f me^cy o r hope o f f a v o u r , t h e 
LP Ch. o. w i l l e d u h a t t h e j u r y mi~,ht h e r e i n 
be s a t i s f i e d . ^hereupon t h e e a r l o f 
Devc n_> u r e d e l i v e r e d t n a c the same was 
mere v o l u n t a r y , and r o t e x t r a c t e d f r o m t h e 
l o r d Cobhan unon any hones o r T>rQui-.e o f 
p a r d o n . " ( l l y I t a l i C o ) ~~ 
"Cy tne f i r s t h a l f o f t n e e i g h t e e n t h c e n t u r y , 
p h i l s o p n y b e h i L u uhe c r n c e p t o f v o l u n t a r i n e s s i n r e l a t i o n 
t c c n l e j o i m s had been c l a r i f i e d , A S Baron O i l b e r t chen 
1030 
"... t h e v o l u n t a r y c o n f e s s i o n o f t h e p a r t y i n 
i n t e r e s t i s r e c k o n e d t h e b e c 0 e v i d e n c e , f o r i f 
a ^an' r- s w e a r i n g f ^ r n i s i n t e r e s t can s i v e no 
d e d i c , he must c e r t - i n l y gLve most c r e d i t 
"hen he swears a g a i n s t i t , b u t t h e n t h i s 
c o n c e s s i o n ^ u s t be v o l u n t a r y and wi t h o u t 
c n i i l s i o n , f o r our law 1 0 t h i s d i f f e r s f r o m 
t n e c i v i l l a w , t n j t i t w i l l noc f o r c e any man 
t o accuse u r n s e l f , and m t o i s we do c e r t a i n l y 
f o l l o w t h e law o f n a t u r e , w h i c n commands e v e r y 
r a n t o ende:vour i n s o w l p r e s e r v a t i o n , and 
t h e r e f o r e T a i n and i o r c e may compel man t o 
c o n f e s s what i s n o t t r u t h o f f = i c t s , and conse-
q u e n t l y such e x t o r t e d c o n f e s s i o n s are n o t t o 
be depended upon." 
1029 ub i su ) r a , t -. 32, and see, f n . 63. l b i s co be 
noted t h a t tne is<Eue acre t^as w h e t h e r the accuser 
wc.s r_duced t o accuse x . a l e i ^ h . o r i/nebhor he d i d 
m v c l m o a r i l y . I t w o u l d aupear :h 0 t n e j u d 0 e 
had a d i s c e t i ^ i t o n q n i r e i n t o any f o r m o f 
e v i d e n c e , i f i c aooeared r o t t o be v o l u n t a r y , 
ho^ e v e r , as uo the use o f t o r t u r e , °ee, u b i 
swore, f n . z 3 ? 67 
1030 haw o f uvidence ( 1 7 5 4 ) . a t p. 139 
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By 1775?"^^ bhe iQc mad i - d n s i i e ] d , O.J", was a b l e 
c u s c r v e c.ic f r e y a e n t e x c l u s j c n f r o 1 " 1 evidence o f 
C i f e s s i ns u "io 1 iere 0 0 m eo h /- 1 _ht :e jLs or >ro u s e s , 
1 0 2 
t'c : n p^  T r. " b r i e : s h n l l J bhe d i l b e c t 1 •in 3 os >ni y Tt< s 
-iv A o r n a "L i v e l y s t a t e d 1a moc e r n berns f h e p r : s lined 
v lunLor_Liaess r l e , w i n c n bad l b s r o o t s j_n t h e f o u r t e e n t h , 
c e n b u r y , nod ^ow become an excJ u~ 1 onarv r u l e o f evidence 
C c n f e s s i o n s o b t a i n e d by b b i e a t s , o r o m s e s o r any 
I idwce'ienb w o u l d be excLuded f r o m e v i a e n c e . As Baron 
105 3 
Ho thani nooed i n v. Thompson^ ^ y 
" I I'ust acknowled~,e, unat 1 do n o t l i k e t o 
admit c o n f e s s i o n s , u n l e s s t b e y appear bo 
have been made v o l u n t a r i l y , and. w i t h o u t any 
inducement. L'OO •arc-it a c h a s t i t y ca<niot 
be a r e s t r v e d on b n i s s t e j e c t . 
f h e modern r u l e - whic 1 oecane i n t h e n i n e t e e n t h and 
^ r e s e ^ b cenbur Les an l n ' p u i r / i n GO Wi'ebher t h e 
p r o s e c u t i o n 1 a a g i v e n case had d i s c h a r g e d t n e b u r d e n upon 
i t o f r o v i n g t o obe s a t i s f a c t i o n o f t n e c r i a l j u d g e , t h a t 
no inducement had oeen nel d o u t t o the accused by a p e r s o n 
I I at c h o r i L?/"^^ - had baus beeu 1 in h u t e ( ? . 
1031 Hi. v > ^•u^&•» 1 1 0 1 & L ! ? J ? d •» 70 
1032 u b i su j r a , f n . 71 
1033 u b j s u o r a , f n 73 
103^ 1 J? o r e.g., I b r a a i m v. , u o i s 1 1 r a , f n . 7S 
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3 i Trie Rule England and Canada 
.&lV fiojgh t h e e v i d e n t i a l r u l e r e l i t i i g bo 
c~u.es i o n s i n n-ngland and Canada i s p o s i t i v e l y su._ bed as 
h e ' i i ^ t h r t a c o n f e s s i o n m o r d e r L O be a d a ' i i s s i r l e ac the 
t r i a l o f i u s ~ alcer >u-b be v o l u n t a r y bne p r a c b i c a l 
^ p n l i c a t i C L , o f t h e r u l e , and t h u s tne "cesb o f 
a d r i s s i b j l i t ^ , banes t h e f o r m - was any inducement l e l d 
out t o mie accused b y a oersoa i n a u L - n o r i ^ y 1 " ^ ^ ^ I n 
b o u i c o u n t r i e s , a d m i s m a n l i u v - o f a c o n f e s s i o n n 
Ciopende.-C on a r . o r an L y ^ i s l_g bhe t r i a 1 "jud e, i n one 
nosence o f bhe j u r y , o f bi ' O b o t a l c i renins b~ ices 
Sucroundun^ bne m a k i n g o l t n e c o n f e s s i o n . J K J I n t l i s 
n u c l y s i s , t v u m c o r u o n c co d d e ' j t i o n s a n i s e T / u c n 
oe^soas . r e >.rsnas 1 a u b h o r i u y 9 «"nic; f ^ c c o r o r 
f a c u o r s i ^ c u n t bo an J 1 duceiasnt r 
( a ) i n ^ o n i f A u t n o r i b y 
As ae_ardo w o are ^erso Tns 111 a u c 1 i o r i t r j i b h i n ulie 
r u ] e , sone c o n f u s i o n does a r i s e I n ^ n j l a n d , a 
d e l i u U o i propounded i y t e : c t - i r r i t e r s staaed t h a t any 
oersoa d e c e r n e d w i t h t n e a p n r e h e u s i o n , a r r e s t , 
oxaijima uio. and oro°ecuti n o f an accused was a p e r s o n m 
1035 Ceo, s i e r a , England, c.2, Canada, c . l 
1036 oee, su e r a , hqgl c<nd , c.5, Canada, c.5 
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a u t h o r : t7~, bo t h e e x c l u s i o n o f a l l o t h e r persons.-^37 
As r e c e n t l y as 1967, bne l e a r n e d P a r b e r , L.O.J., r e f u s e d 
t a e i b h e e approve o r rerjecb bins d e f i n i t i o n . ^ ) 
E v e i more r e c e n t l y , t h e l e a r n e d Vibcounb D i l h o r n e i a 
! 96L d e c i d e d , o b i t e r , t h a t a uerson i n s not a p e r s o n m 
aub„orib^ because he c o u l d not have been r e g a r d e d as 
1059 
such by t h e accused. ^ 
S i m i l a r l y , m Canada, bobb d e f i n i t i o i s are i n e x i s -
bence. As e a r l y as 1 9 2 2 , t h e l e a r n e d Gaisholm, J 0 , 
i i i uhe i ova S c o b i a Supreme G u r t b o l d t h e e n t e r s on" t o be 
b e l i e f by t h e accused Ghat bhe p e r s o n was a p e r s o n i n 
a u t a o r i t i , , w h i l e t w e l v e y e a r s l a t e r , L I I t h e Mew B r u n s w i c l : 
Gourb o f - n ^ c a l , t h o L n g l i s h t e x t - w r i b e r s d e f i n i t i o n was 
c c n s i d e r e d t o be t h e p r o p e r t e s t o f p e r s o n i n a u b h o r i t y 
, - j 1 0 4 1 
w i t h i n t h e r u l e . 
I t ] s r e s p e c t f u l l y s u b m i t bed t h a t bhe besc s u g g e s t e d 
by t h e l e a r n e d "Viscount D i l l i o r n e m E n g l a n d , and bhab f i r s t 
r e f e r r e d bo m Canada by C l j i s h o l u , J. , i s t h e p r o p e r t e s c 
by i i i i i c p ersons are t o be c o n s i d e r e d persons : a a u t n o n t y . 
--i b r i a l j u d 0 e nas o n l y t o ask - Gould t h e accused 
r e a s o n a b l y b e l i e v e t h e :>ersoL bo oe i n a u t h o r i t y over h i m 7 
103"7 See, GUuj?g, f n . 132 
103c, bee, h« v * W i l s o n e b a l . , sujora, f n . 135 
1039 beohinanaa v. R., s u p r a , f n . 1H3 
1040 R. v. i r l e s , sur-ra, f n . 4 7 1 
10'-1 See, R. v. Rasmus sen, s u p r a , f n . zl76 
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( o ) -he InJ-ucedent 
I t i s c l e a r c o b ohe induce' 'enc u i bhm bhe ^ n g l o -
Gaiadi_>o r l e , i n o r d e i G O n s ^ a u i v e v o h a u r i u e s c , uns b he 
i , 1042 ue.jnoxMJ i ' T ^ r a c b c r , S L i n G i ' d i :i.auce IG 'c, o r 
n o r a l e i l i o o t a J I on, o r a p r o d u c t o f t h e i'iagi<~acion o f che 
accused , i l l nob s u f f i c e t o e x c l u d e c o n f e s s i o n s r e s u L c m g 
10 ! 3 -T-
bhere from. w I n or«'«_r fv r e x c l u s i o n t o r e s u l t , t h e 
i n d u c e enc mu b be h e l d oub and conin>um c a t e d bo t h e 
accused, e i u k r d i r e c t l y o r i n d i r e c t l y . A l t h o u g h i t i s 
no" c c r o a m i n L n g l i s h law bn°t t h e inducement does no t 
icwe t o r e l a t e co ere charge o r c o n t e m p l a t e d charge a g a i n s t 
10^-5 
bhe accused, y t h e r e i s a d i f f e r e n c e o f o p i n i o n exca c 
j a Caaada on t h i s p o m f c , ^ ^ l b i s r e s p e c t f u l l y s u b m i t t e d 
t h a t when an o c c a s i o n p i e s e n c s i t s e l f m bhe Sipreme C^urb 
o f Oan i&a, t m s d i f f e r e n c e o f o p i n i o n / i l l be r e s o l v e d i n 
f a v o u r o f t n e U n p l i s n n l e , and t h e r e a s o n i n g o f L o r d H e l d 
10^2 See, f o r e. 0., v. CJIOI ey, s u p r a , f n . 1 5 1 , R. v. 
W i l l i a m , bu T I , f n 162, E, v. To do , s u p r a , f n . 419, 
See, e n e r a l l _ , E n g l a n d , c.4, Canada, c.3 ? 
1043 See, f o r e.g., I I • v * Sleeman, m p c d , f n . 167, £• v« 
Ood.' J no, s u p r a , f n . 170, R. v. G-u c s c a i i i d t . s u p r a , f n . 
302, R. v. 1 e i g h i l l . s u u r a , f n . 302 
10 Z l4 See, f o r e.g., R. v. Jacobs e t a l . , su i> rq., f n . 17^, 
5 ^ , a l s o , s u p r a , f n . 503« 
10zi3 See, Commissioneis o f Oust OILS L E x c i s e v. harz e t a l . , 
s u n r a , f n . 17S. 
1046 See, f o r e.g., R. v. Rasmussen, s u p r a , f n . 413, 
Compare, R. v. i r o l e s , s u ^ r a , f n . 413. 
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m tne Goium d i n n e r s o f Cus toms and E x c i s e v. h n r z 
e t e l . ' 
IT: i s s i m i l a r l y c l e a r uhat inducenenc u i f n i n t h e 
r u l e i s c o ' i m l e t e l y u n res t n c u e d as bo h i n d , p r o v i d e d 
r n l y f a n e i t i s t e m p o r a l m c h a r a c t e r . -'here the 
q u e s t i o n a r i s e s as t o ^ h e t n e r c e r t a i n language used 
by a p e r s o n i n a u t h o r i i ^ anoLnued t o on inducement, i t i s 
r e s p e c t f u l l y s u b m i t bed chat bhe t e s b bo be employed by 
che ; r i e l j u a ^ e i s Whether bne l a n g u a j e used c o u l d be 
r e a s o n a b l y u n d e r s t o o d by bhe accused as o f f e r i n g I n n 
10^8 
any oenefix; ox s u g g e s u i n g any t h r e a t ; I f che 
a n s j e r co brns guery i s a f f i r m a t i v e , t h e n i t i s 
s u b m i t bed, che language amounts bo an unaucement w i f - u n 
•une r u l e . 
( c ) Gc x i i i u m G i o n by oubsecpuenu tf'acus 
Undoi b bed] y , f a e moat c o n f u s i n g f a c e t o f trie iuigd o-
Ca-O'cuan r u l e i s t h _ t W^icb i s com i o n l y r e l e r r e d t o as 
1049 
the d o c c u r e o f c o n f i i u i t i o n bg sabsecgaenu f a c e s . 
I n mng!is_ laxm, i t i c i l j seem f n b any f a c t d i s c o v e r e d 
bp l o a n s o f am ma< i i s s i b l c c o n f e s s i o n i s admis l b l e 
1 0m'T7 sunra , fn.l7<3 
10^-6 A S co h n g l a n d , see, 2, v. i l o s e , s u p r a , f n . 21'-\ , 
p e r l o r d M u s s e l , C.J , 30 L j . 2Q2, OoramisoK n e r s o f 
Cuiboas - E x c i s e v. -"arz e t a l . , su era „ f a . 178 > 
pe r f o r d R e i d a t p. 153, Compare ^. v. I o r t h a n , 
m e r a , f n . 215, per /mn, L J. As t o Canada, 
s e t , h. v. Cod-wif , su : r a , f n . 5^3, £$• »^ L i t t o n , 
sujmra, f n . 54-4-
gO'Lg 3eo, ' o n e a a l l ^ , ^ n _ l a n d c. 7, Can, da, c. 6. 
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l b s e l i , iTo T"_(]ecl n t can ue Proved i i b^ovt r e f e r e n c e "Co 
bv>o c i ' f e s s L o n , " ^ ^ a ad f u r t h e r p r o v i d e d t n ? t blie 
u \ i J C C GL-L d~> c! art ^ x j j . e b & I y L e l c c e cu uhe "jroduc GI oa o r 
d i s c o v e r y o f i h e f a c i » ? r ^ ' . i t n i : / i ' * c ^ l r l : ^ j e s r 
b^ I o l i o r r b s i n c e che f a c t cannot oe -ro^ed oy "cne 
c r Lif . s s i o a , che J nacjLiss L O ! e c o n f e r s i n caaaoc "be ^au-e 
^ s o i r l e oy i h e f a c t " f r o v i n g " o r c o n f i r m i n g the 
c o n f e s s i o n co be umc. I n o i n e r vorde, as the Conn; 
sbaued i n J . v. - ' r i c k s h a l l - ^ 5 ^ 
"'fne r i l e s o f evi d e n c e -wnj c • r c s n e c u t h e 
cd i j s s i c i o f f r e t s , si_d i h c s e v'liion _ i e v c i l 
/ i t 1 r e s p e c c bo t h e r s a e c b i o n o f p a r o l 
d e c l a r a b i o n s or c o n f e s s i o n s , are d j s t m c t 
and ,ntlepeaderit o f each o i l i e r . " 
'-'he e i s , n o ^ever, au cl o r i t u h i c ' i s c u t e s , m e f f e c t ; , 
en 0 so mucn o f bne c o . f e s s i o i as r e l a t e s s i r i c b l y t o 
;ne f a c t d i s c o v e r e d by 1 3 , s h o u l d oe a l l o w e d 1 a e v i d e n c e 
r> cause uhe d i s c o v e r e d f C G c o n f i r m s uhnt c i s penrb o f 
t.'e c o s s i " i ' was u u e . S i m i l a r l y , ^ n Cancda, bneie 
i j a l s o uuo 1 mes o f a u b n o r i t y , one r e f u s i n g i h e 
10^4 
o c n f i r i ^ t i o n d o c t r i n e , y the o-uher a d j i i t b i a 0 "cnab p a r t 
or t n e c o n f e s s i o n c o n f i r m e d "by the d i s c o v e r y o f che 
105C See, R. v, ' a r i c c s a a l l , s u j r a , f a . 307 
1051 See, SLr^r L , B. v. E a r l i e r , s u p r a , f n . 31^? 316 
10 3 -^ s u n r a , f n . 307 ? Soe , a l s o , R. v. L p c h h a r t , s u p r a , 
f a . 3 0 9 , v. Harvey, s i m r a , f n . 321 , H. v . 
B e m o a n , s u p r a , f n . 328 
1053 3 c e , s u p r a , f a . 3 2 2 , R. v. Gould, s u p r a , f n . 32b , 
Compare, s u o r a , f n . 331 
L03^l See, R. v. IlcCaf f e r t y , s u p r a , f n . 668, R. v. x a i s , 
s u p r a , f n . 670 
- >V2LY -
f a c t * x" 
I t 1 5 r e s p e c t f u l l y s u b m i t t e d t h a b r e j e c t i o n o f -uhe 
l o c u n i e o f c ^  i f i r m a b i o r i b"r subsequent f a c e s v o u l d be 
more J n a c c o r d u±th l o ^ i c , as ..'ell as i n c o n f o r m i t y v i t h 
t ^ e iin s o o r i c a l p r i L c i o l e on v h i c h the c o n f e e s i ^ a r u l e i s 
based. O c n f e s s i o n s o r s t a t e m e n t s i f i n a d m i s s i b l e as n o t 
OCJ i . ^ v o l u n t a r y , s h o u l d , n i s s u b m i t t e d , be i n a d m i s s i b l e 
f o r oil purposes, i c o r d l e s s i h e t h e r n^e- are t r u e , o r 
c o n f i r m e d dS o e i n ^ iTue m u n o l e o r i n p a r t . I b i s hoped, 
v/hen an o p p o r t u n i t y does s e i s e , m b o t h L n g l f n d and Canada, 
rha t cms u j e a o f law u i l l be so c l a r i f i e d . 
( d ) O t h e r I ?acebc o f bne Rule 
'-nere a r e , ouever, d i f f e r e n c e s Decween che law o f 
u n ^ i a n d and t h a t o f Canada i u s e v e r a l as-ecus o f bhe r u l e 
i?e*i a t m g bo c o n f e s s i c n s o r i n c n m i t i a - c m ^ s t a t e m e n t s . I n 
* ^ 3 0 % "C'le a r e a o f c o n t i n u o u s r r s u c c e s s i v e c o n f e s s i c is , i . e . 
^here bhe f a c b s o f a ^ l v e n case admit o f iiore bhan one 
-m„f e s s m n , j u d i c i a l t r ^ a r n e n t o f t h e f a c b s rends bo d i f f e r 
1 L G .e GUO c o u n t r i e s . v l i o r e a n accused names me or more 
statements aCter xu^eviously h ^ v i n c "been i n d u c e d t o make an 
e a r l L e r one, che q u e s t i o n ^ n s e s whether bhe ] j u e r 
s u a t e i e n c s were Liiduced by t h e c o n t i n u i n g e f f e c t o f t h e 
L i d ^ c e n e n t o f m s e a r l i e r c o n f e s s i o n o r su t e n e n t . I n 
L<i£,la,xd, t n e l a u was c l e a r l y s t a t e d by P a r l i e r , L.C.J. , i n 
10S3 bee, 2- V o ' ^ t . L a u r e n c e, su or a, f n . 6 J 7 , v » 
>'ni ^ e, s u ^ r a , f n . 573 
10S6 See, s i p r a , L n ^ l a r d , c.6, Canada, c,4 
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"Cnly i f ohe time h u i t between t h e cvo 
so a t e i r e n c s , t h e c i r c u m s t a n c e s e x i s t j n g a*c 
che "Cime and t h e c a u t i c n are c.nca t n a t I C 
can be s a r d chat t h e o r i g i n a l t h r e a t o r 
inducement has been d i s s i p a t e d can the 
secend s"ua"cei e n t be a d m i t t e d as a v o l u n t a r y 
s t a t e m e n t . " 
I n Canada, on t^e o t h e r hand, ^ l b l i o u t n t h e i n q u i r y 
calces bhe s m e Torn as m £nj;land, D.e. has t h e e f f e c t o f 
t h e e a r l i e r inducement d i s s i p a t e d , che w e i g h t o f case 
n n : h o r j t ^ dppears t o demand t h _ t subsequent c o n f e s s i o n s are 
not °u.iissjb3e i n l e s s tne accused has been c a u t i o n e d "uh^t 
.in s e c r ] 103 c o n f e s s ] on cannot be used a 0 a : s t mm."^^0 
"•^ere i s , f u r ! h c r j i o r e , a t e n d e n c y in Canada c^ c r e a t , 
\r"!iere crc f a c t s o f a a,iven case p e r n b . r o i e t h r u one 
c o n f e s s i o n a c b e i n ^ i n s e p a r a b l e , and r e f e r r i n g t o che 
' j i n l e c i r c u m s t a n c e s as b e i i K an "atmosphere o f 
c o i ' i u l s i o n . " I n o t h e r >/ords, t o e l a t e r c o n f e s s i o n s o r 
st ^ c e n e i r c s m e re'-^r&ed =s bein- "camted J J t h che 
Li - i n r l t i e s o f the T i e r i n d u c e d c o n f e s s i o n . y y 
A«txiou^h t'xe harden on ohe p r o s e c u t e J J to p r o v e 
Vv. L n : r n ness on che " L r i e l u i t h m a c n a l i s , i t i s 
n b i i i " C c e d , bhe s -t ^ e i n u n ' l a n d and. O^io&a, ' i . e . 
1057 su or a, f n . 302 
1053 .C;, f o r e. t J., d. v. I ' m k l e , s i p r a , Cn. 5 3 0 
7L. V. KQa , s u u r a . f u . ^67 
1059 o , H . v. l / i s a a r t , su v o , f n . 57 zi , ££• v. Downey, 
f_uix.,3, f n . 558 
10G0 3ee, ^e -e r a l l y , ^ n _ l a n d , s u o r a , c . 5 , Canada, c . 5 « 
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beyond r e a s o n a b l e doubt and t c "che s a t i s f a c t i o n o f the Lmal 
j u d g e , I C ^/ould appeal 1 that; m t m s area o f c o n t i n u o u s 
c o n f es L I C ' L J S t h e qucntum o f evidence to meet ~che b u r d e n 
i s g r e a t e r i n C3.nc.da. b±milcrly, m Canada, l u i e t h e r an 
accuser! vas under t h e i n f l u e n c e o f a l c o h o l a t the t i m e 
ne c o n f e s s e d i s t r e a t e d as a f a c t o r a f f e c t i o . ^ 
v o l u n L i r r . e s s and hence, a d m i s s i b i l i t y . I t i s n e cessary 
8C t h e -ui^ie o f v aVi ng t h e c o n f e s s i o n t h a i ; t h e accused 
knev and a p p r e c i a t e d t h e consequences n f ^ h a t he vas 
1061 
( c ) ^ne o riK^es' ^ u l e s 
A l t f t o u g " i u may "be f a i r l y c o n c l u d e d tha i : the 
Dh 1 IOEOPIIT "behind t h e e v i d e n t i a l r u l e i s " b a s i c a l l y t h e 
sa 1 e -L.n i n ^ l a n d and Canada, chere i s a d i f f e r e n c e i n 
a t t : i : u d e "cowards c r i m i n a l i n v e s t i g a t i o n i t s e l f , and c h i s 
d i f f e r e n c e i s p o j n t e d u ; by t h e e x i s t e n c e o f the E n g l i s h 
Judges' ^ u l e s , W u c n ^ e r e not j u d i c i a l l y d u p l i c a c e d m 
. 1062 ^anada, 
1'he 1 u r ^ o s e c f t h e E n g l i s h l ^ u l e s , uJnich were f i r s t 
" o r r n h n e d i n 1-12, and 1918, and 11nch were i e s t a i " e d i n 
1964-, was "cuo-fold t o ensure v o l u n t a r y c o n f e s s i o n s , and 
p r o v i d e s t a n d a r d s o f u r o - o r i e t y ^ h i c h the r o l i c e ^ e r e 
exnecteu t o c o n f o r m ±u t h e i r m v e s t i g a ~ i o n o f c r i m e . 
106L oee, s u o r a , Canada, c»5? s.IV 
1062 See, g e a e r a l l y , s u p r a , England, c.8, s.111, 
Cmada, c . l , s « m ( c T 
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.til Wiocr_ "> die Hules ore l o t r u l e s c f l aw, t h e y do p r o v i d e 
t h e ' - . r i a l j u o Je v ; i t h a d i s c r e t i o n t ^ e x c l u d e a s t a t e r e n t 
ox c *• are BSJ on f r c h i e v i c e i c e i f t n e y ^e_?e nob adne_ ed t o 
oy "he p o l i c e . 1'he f o r i d o r i j n o f to* 11 ! l e s c l e a r l y 
: p l i c a t e d an m c e i t i o n on the p a r i ; o f t h e j u d i c i a r y t o 
c o n t r o l L o l i c e c o n d u c t . 
up. tne o t i e r hand, a l c h o u g i l i p s e r v i c e n°s Deeii 
p a i d t r cbe Rules by Canadian j u d g e s , the j u d i c i a r y i a 
Canada appears t o "be r e t i c e n t i n i m p o s i n g r e s t r i c t i o n s 
by > ;Y o f a "body o f r i l e s on p o l i c e i n v e s t i g a t i o n - , t n e 
i e s i . l t b a m g t h a t -police f o r c e s i n Canada sre l e s s 
• p e s t r i c i c d m t h e i r i n v e s t i g a t i o n o f c r i m e t i a n 0 0 ] ±ce 
i n ^ n ~ l o n d . h o i e o v e r , i t < o u l d seem t o be i i d i c ^ t e d 
i1 ac, by n o t j ^ o ^ tm r_ "uhe i l n _ l i s h Judges' R i l e s , t h e 
j u d i c a l 3 b t i t u d e m Canada i s chat accused p e i s o n s a i e 
o u i l i c i e m i ^ p r o t e c t e d , and., no need e x i s t s co f u r t h e r 
ensure t h a t c _ n f e .ions made oy accused persons m 
c u s t o d y are v o l u n t a r y . l T o t l i L i g has b^en f o u n d by che 
, r i c e r t c su ^ e s t t h a t t ID s j u d i c i a l view i s n ot e l l -
f oi'nded, and t n e r e does net appear to be, a t l e a s t i n 
che r e p o c t e d cases, a u i g h e r i n c i d e n c e o f p o l i c e - i n d u c e d 
C ' t i l e s n c n s 1 . Canada t h a n i n ^ n ^ l and. 
I'nere can be no doub c l i n e t h e dud pes' Rules do 
r e s t r i c t t^e p o l i c e i n S n g l c n d i <" t h e i r i n v e s t i g a t i o n 
o f cr:me. ~ne g u e s t i o - w h i c h - u s t be answered i n f u t u r e , 
c o n s i d e r .n:' ohe <;reat nc: ease i n c r i m e , i s whether t n e y 
- -
are n o t _ c s t n c t e d undi l y ^ What L S needed i n bne area 
o f c m l e s s i o n s i s a b a l a n c e oetve^a two ccjcapet:i rr^ 
'nbe.ests - t h e i n t e r e s t s o f s o c i e t y as a 1 h o l e and c i o s e 
o f "cbe n d i ^ i d u a l . I t i s r e s p e c t f u l ] - / s u b n b u e d -chat bhis 
nas "been, and i s b e i n g px^o^ided m England and Ganada by 
che sc a n d a r d o f v o l u n t a r i n e s s m bhe r u l e r e l a t i n g bo 
" • " i f e s s i o a l e v i d e n c e . 
m Txie Rule U n i t e d Stages Supreme C o u r t 
^1though t h e GnrfLish e v i d e n t i a l r i l e r e l a t i n s t o 
t h e a d i ' i i s s i h i 11 t y o f c r i m i n a l s t a t e m e n t s and c o n f e s s i o n s 
ww-S approved i n une u n i t e d S t a t e s supreme C o u r t , i t ; 
became, w i t h t n e f e r t i l i s e t i o n o f "Che due p r o c e s s c l a u s e 
o f t h e "United S t a t e s C o n s t i t u t i o n , a c o n s t i t u t i o n a l 
s a f e g u a r d r a t h e r t h a n a r u l e o f e v i d e n c e . But the t e s t 
o f due p r o c e s s r e l a t i _ to c o n f e s s i o n s , and t h u s t h e 
s t a n d a r d o f c o n s t i t u t i o n a l v a l i d i t y , i s t h e same 
u n r e s t r i c t e d t e s t as i n Anglo-Canadian law as t h e 
co f e s s i ' ^ n v o 3 u n ~ a i y , c r a c o n s i d e r a t i o n o f "Che t o u a l i u y 
o f C J r c i n s t a n c e s m a g i v e n case' 
-.xny stc te co i v i c t i o n w n i c h was based on an 
n v o h n i T u i y c o n f e s s i o n v/as r e v e r s e d by tne Supreme C o u r t 
as b c i r i j v i o l a t i v e o f t h e due p r o c e s s c] ause o f t h e 
? o u r t e e n t n ^uendnent o f t h e C o n s t i t u t i o n , and m t n i s 
r e g a r d , I C LS S u b m i t t e d , the C o u r t has cenamed 
r o L i a r h a l l y c o a s i s c e n t . ^ ^ ' o t h m t h e c o n s t i t u t a c n a l r a l 
as i n the ^ n ^ l o - O a n a d i a n r u l e , t h e t e s t o f v o l u n t a r i n e s s 
fincx;:?"is as i t h^u been i n t e n d e d h i s t o r i c a l l y . 
" D i c t a t i n g f a i r n e s s t owards an accused, i t p r o c e c t s OIL« 
f r o n b e i i£, i n d u c e d t o j n c m n i [ a t e r a n : e l f , I n e f f e c t , i t 
e nsures f u n amenta! i f a r n e ^ b m t n e o b t ^ i n i n 0 , and the 
use < f c o n f e s s i o n a l e v i d e n c e . 
If;64 Gee, g e n e r a l l y , s u _ r a , U.^.G.C, c.2 
1065 Geo, Gbid, s . n 
- -
u i i l r e G?n, d&, a a t o a ^ r e e u c r degree -clioi i a 
3 n _ l j_u ^ o u l d appear t h a t t h e L n i c e d a b a t e s ooprene 
0 b b i s uecer m e d bo r e g u l n c e p o l i c e m v e s t i g a c i ^ e 
p r a c t i c e s , by i n i . o s j i r j u d i c i a l c u n t r e l b as i t hc-s done 
1 0 6 6 
i n Miranda v. — n a o n a * b e c i d e d m ]Q66, t h e ma j o r 
h o l d i n g i n uba>, case was, -chat b e f o r e a stabemenb o f an 
accused : s aCuxi, i b l e as b e i n g c o n s o i t u t i o n a 1 l y v a n i d , 
cue accused mu.c h^ve been c a u t i o n e d , p r i o r be oem-
n"ueo c i o n e d , J i -> b he has a r i g h t bo r e r m m s m l e r c , tnab 
any - t n c e i c n b r_c does mcke mag oe used i n e v i d e n c e ag: i n s u 
1mm, and t n a t he has a r i b n t t o t h e presence o f a lawyer«, 
u n d o u b t e d l y , cLe h i r a n d a d o c t r i n e i s an e f f e c t i v e 
p r o c e c t n o n uo t h e accused. 3u b i t o u l d seem bo have been 
a c h i e v e d uo t h e s a c r i f i c e o f e f f i c i e n t polj.ee 3 nves bi g a t i o n . 
I b i s clear t h a c as a r e s u l t o f m i r a n d a , t h e r e w i l l be 
f e w e r c o n f e s s i o n 0 as evidence i n c r i m i n a l t r i a l s . I n d e e d , 
i t i o u t d seem t o have bean a purpose o f t h e Court's d e c i s i o n 
1 n k i r a n d a t o encoura e t h e u o l i c e bo seek t n e i r e v i d e n c e 
ou^er b u n f r o m t h e mouth o f t h e accused. mut rhaL J S n o t 
so c l e a r i s t n e t h e r o r n o t i t was t h e i n t e n t i o n o f t h e 
Supreme Cou r t bo e l i u j r m l e f r o m e v i d e n c e t h e use o f 
c c n f e s s i o n s o r scatements a l t o g e t h e r . I n on a t t e m p t t o 
b a l c i i c e t n e compet i n g i n t e r e s t s o f t h e i n d i v i d u a l and t h e 
i n t e r e s t s o f s o c i e t y , Lt remains "co be seen n n e t n e r bhe 
b a i t e d o t a b e s C i ^ r e a e Co,rb, by m i r a n d a , nab er ned i n 
1066 su ora , f n . 879 
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f a v o u r o f t h e - i n d i v i d u a l . 
I V . -he Standard, o f V o l u n c a r m e s s A P r o b l e n m 
A p p l i c a t i o n - A Suggested S o l u t i o n 
''he u n i v e r s a l j u d i c i a l a t t i t u d e t o bne r e c e p t i o n 
o f c o n f e s s i o n a l e v i d e n c e '/as c l e a r l y exposed as e a r l y as 
1823, when i n u r e Suaue v. f i e l d s , t h e c o u r t observed. - ^6 , 
"... how easy i t i s f o r t n e h e a r e r to take 
one word l o r a n o t n e r , o r t o take a word i n a 
sense n o t a f f i x e d to I C by t h e speaker. And 
f o r want o f an exact r e p r e s e n t a t i o n o f the 
tone o f v o i c e , e i p h a s i s , countenance, eye, 
ii i - n n e r , a ad c c t i o n o f che one who iiade t h e 
c o n f e s s i o n , how almost i m p o s s i b l e i i i t t o 
ii:'ce c n r d persons anuei'SLand i n e e n a c t 
sbace o f i i m d and ^ c a n i n g o f t h e one who 
nade che c o n f e s s i o n . f o r t h e s e r e a s o n s , 
evidence o f c o n f e s s i o n , t i o u g b a d j i i s - i b l e 
_s ye"c r e c e i v e d T i t h g r e a t d i s c r u s t , and 
unoer tne s i p e r m c e n d e ice o f v e r y 
s o l i c i t o u s a p p r e h e n s i o n s f o r t h e wrong i t 
Lia~T do. " 
f o d a y , t h e t r i a l ciu ige i n d e f c e r n i i i " g t " c i s s u e o f 
v o l u n t a r i n e s s , i s Paced x . i t h f u r c ^ e r d i f f i c u l t p r o b lems. 
I f eke accused does n o t g i v e b e s t m o n y on t h e LSSUC, tne 
n n e l judge i s d e p r i v e d o f be • ng a b l e t o assess cne 
p e r s o n a l c r o ^ c t e r i s c i c s o f the accused - whether he i s 
i n t e l l i g e n t o r sl o w , e a s i l y s u g g e s t i b l e o r o t h e r w i s e , 
nervous o r nou - ^ 1 " f a c t o r s u u ch are r e l e v a n t ; t o a 
d e t e r m i n a t i o n o f t h e i s s u e . Moreover, wnen on3;y 
p r o s e c u r i . n e v i d e nce i s p r e s e n t e d , t h e c o u r t i s u s u a 1 l y 
ashed CM acce]^t as a c c u r a t e , t e s t i m o n y depending cn tne 
U 6 r ' ( 1823) , ±ec. (fen...) 1 0 
w i t n e s s e s 1 aeriorg , or n o t e s , w a i c h *aav be f a u l t y o r 
s b e t c n p . I f uhe accused noes best i f 7, h i s t e s t i m o n y i s 
c h i o c c ? l t - y s j.a a i r e c t c o n f l i c t u i t p o l i c e e v i d e n c e , 
y v i u ^ u s e t o 0 d i i f i c t l t i s s u e o f c _ e d i b i l i t y . 
S i m i l a r l y , i n t h e -rjsb m a j o r i t y o f cases, t ^ e q u e s t i o n s 
v/nic^ l e o bo t h e c o n f e s s i o n are r o t b l o r e bhe c o u r t , 
que fat L< >L<S u a i c i i n themselves ma'T have c o n t a i n e d an 
xduce .ent to bhe accused t o speak. 
I c l 1 " r e s p e c t f u l "7 s u b m i t t e d t h a t many o f t h e 
p r ^ b l e- s 1 1 v o b m g t h e t ^ s c o f vo U a c a n n e s s ./odd be 
e l i m i n a t e d , 11 a l l c o n f e s 10ns o r s t a t e m e n t s t ^ k e n by ube 
p o l i c e from en accused m c u s t o d y vere r e q u i r e d t o be 
n e c n ^ l u c a J l j r e c o r d e d . B7 then n a v i n ^ cne bane r e c o r d i n g 
a v c _ l a a l e cn t h e V O I L d i r e o r t r i a l »n c l n u a t r i a l , i t 
i s subf i t t a o bnat t h e t r i a l j u i e i-ould be b e t t e r 
a p p r i s e d o f t h e e i a c b c i r c u i s ranees s u n oundj themahLiip 
o l b i " c o n f e s s i o n o r sba^e^ent. As r e c e n t l y as ] /G5 ? r n 
10Gb 
I'-e Cuje o f R. v. A I I ~ Ucsam, t h e f i r s t 
au t j i o n b a t i v e j i c l i c i a l p r o n o u n c e r o n t on the subpj e c t t 
10S8 'J9 Cr. i i . D . R. 230 
1CS9 f n f . y, ^ i l l s C, Rose \1°>62J , ^6 Cr.A rn,xl. 3^6, 
'i n n , J . , noted, t p. 339 
bis t ^ e l aw o f bbis c o u n t r p sbands a t picsenfc, t i e r 
i " r c j l l y nr d n e c t a u t b o r _ t ~ upon the q u e s t i o n 
\T 'Other o r r ~ t a r e c o r d Df sounds brhen by a 
tape r p c o r i g c h i n e i s , as sucn, a d m i s s i b l e i n 
e v i d e n c e o r n o t . " 
- '433 -
i n England i t lias been n e l d t h a t a tape r e c o r d i n g i s 
a c L i s c i o l e i_n e v i d e n c e , p r o v i d e d t h e a c e u i a c y o f t h e 
j e c o r d i iq; can b^ r o v e d , ^ ^ a id tae v o i c e s r e c o r d e d 
p r o p e l l y i d e n t i f i e d , 
F u r t h e r m o r e , i t w o u l d seen i/hat s u c l i a p r o c e d u r e 
w o u l d n e i c h e r r e s t r i c t bhe i n v e s t i g a t i v e f u n c t i o n o f 
bhe o o l i c e n< r d e t r a c t f r o ^ 1 p r o t e c t i o n a f f o r d e d an 
ccused ] u c u s t o d y . A l t h o a g n o le d i s a d v a n t a g e would be 
bhe p o s s i o i l i b p o f t h e t a je b e u i g e d i t e d , changed, o r 
1C71 
" d o c t o r e d " a f t e r tne c o n f e s s i o n was made," ' I C i s 
S u o m i t t e d t h a t t n i s p o s s i b i l i t y l o u a v e i remote w ould be 
out w e i g h e d b y the a vantages o f t u s J o r i > o f evidence 
ezz os ifi'jj f a c t o r s s u r r o u n d i . g t n e ma'cair, o f hie c o n f e s s on 
01 sraue'Tei-t, a>_d t n e r e f o ^ e , Cactors '-elevant; t o tne i s s u e 
o f v o l u n l T i n e s s , 
~L°7 £u rrc, f n . 1060, a t •> . 2pS, per x x a r s a a l l , J . A S 
to Oan : d a , see, Q o l n i t t s v. R. , su > r a , f n . 647 
107 1 Gee, Z.., Gadley, i e c o r d n u as i-'es biLionv to f r u t n 
L l r p Z L 3 ^ r . b. aev. 96, and see, g e n e r a l l y , 
L . j J l l i o c u , h a c h a n i c a l A i d s t o Evidence 
L19;>63 Or. J-.. Rev. 5, R.Z A u l d , The Ac t u s s t b t l i t v 
P L e^ ^ e c o r d i i f . s m C r i m i n a l 1'"oceedi ips A 
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